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It is widely accepted that copyright can drive innovation and development by 
providing incentives to creators and ensuring the public can gain access to 
knowledge. In promoting innovation and development, properly constructed 
copyright limitations and exceptions play an important role. They permit users to 
legitimately make use of existing works, and to reproduce, incorporate, or transform 
them to create new works. Moreover, they enlarge access to knowledge for ordinary 
people to enhance their capabilities of living with health, safety, education, 
enjoyment, and participation. 
The thesis examines how Vietnamese copyright law should develop to promote 
innovation and development in the digital environment. It focuses on the important 
role of limitations and exceptions to copyright in encouraging access and reuse of 
copyright material. The aim of this research is to provide recommendations for 
policy development on limitations and exceptions to copyright in Vietnam. 
This thesis argues that while Vietnam has a high demand for access to 
knowledge, its copyright law is overly restrictive. In order to address this imbalance, 
Vietnam should broaden its copyright limitations and exceptions. This is possible 
under both existing international obligations and in Vietnam’s public interest. This 
research provides important recommendations for how the scope of copyright 
limitations and exceptions in Vietnam might be expanded by adopting fair use in 
order to embrace new opportunities provided by the digital economy. In addition, 
this thesis suggests that Vietnam should extend the scope of some important 
provisions that provide privileges for education, libraries and archives, and for 
people with disabilities. 
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 Chapter 1: Introduction 1 
Chapter 1: Introduction 
1.1 STRUCTURE 
This thesis focuses on the research question: how can Vietnam construct and 
appropriate a set of limitations and exceptions to copyright that will best promote 
innovation and development? This question centres on the ability of copyright users 
in developing countries to maximise their legitimate access to copyright works for 
innovation and human development. To begin with, the question is: why are 
innovation and development important? How can copyright limitations and 
exceptions promote innovation and development? This research concentrates on the 
important role of copyright limitations and exceptions in facilitating innovation and 
development. This hypothesis is then connected to the circumstance of Vietnam, in 
the context of the digital environment, in order to seek a pragmatic set of limitations 
and exceptions to copyright for stimulating innovation and development. 
1.1.1 Innovation, development and Vietnamese copyright law 
Vietnam is a developing country with a high demand of access to knowledge 
attained by cultural expressions for innovation and development. Being a low-
income developing country, Vietnam has faced shortages of infrastructure, resources, 
insufficient education, lack of transparency, inappropriate business dealings, and 
inappropriately governmental development policies. This has resulted in low rates of 
innovation and low levels of human development in the country. This country 
requires significant access to textbooks and other types of expressions to improve the 
knowledge and skills of the population to boost the level of research and 
development efforts, to foster the adoption of technologies, marketing, and logistics 
strategies into local industries, and to increase local knowledge in health and food 
securities. Moreover, Vietnamese history and culture reveals that the country has a 
great love of learning and achievement of knowledge.
1
 Reading culture is respected 
in this country. Furthermore, from the level of economic development, the country 
has experienced rapid growth following a program of economic reform 1986.
2
 Local 
                                                 
1
 Vietnam is heavily influenced by Confucianism values and ideals, with a priority for education. See 
Chapter Five of this thesis, Section 5.1. 
2
 The GDP of Vietnam has increased approximately 7% per year from 1986. See Chapter Two of this 
thesis. 
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knowledge has not been sufficient to meet the demands of this economic growth. It 
urgently requires the adoption of knowledge from industrial nations.  
Of course, in a knowledge-based era, knowledge is not free of charge. It is 
universally protected by intellectual property rights (IPRs), such as copyright, 
patents, trademarks etc, with Vietnam no exception. It is bound by international 
obligations in protecting IPRs. Among IPRs, copyright protects original expressions 
that contain tremendous technological and social knowledge. This protection raises 
the cost of observing existing knowledge through licensing administration schemes 
and royalties. The stricter the copyright protection, the more expensive cultural 
products, and the less opportunities for knowledge obtained by citizens. Therefore, 
there is a hope that Vietnamese copyright law can be made less restrictive in order to 
provide greater access to knowledge for the public. 
Unfortunately, the current copyright law in Vietnam is too restrictive to address 
emerging issues relating to the access of knowledge for the demand of innovation 
and development. Overly strong copyright protection was introduced and has failed 
to provide an appropriate set of limitations and exceptions. As a result, legitimate 
access to knowledge is too expensive for Vietnam to gain the high demand of access 
necessary to carry out reforms in education and public health, and to set up 
democracy in the society. In the education sector, access to textbooks and research 
materials for educational purposes is extremely restricted. Expensive books and 
research data resources, due to overly strict copyright protection, have discouraged 
libraries, schools, and universities from buying or importing from overseas.
3
 Students 
or scholars are consuming poor, outdated knowledge translated from scholars 
studying abroad or from free websites. Similarly, advanced knowledge for medical 
treatment or new medicines has not been updated. As a result, the country has been 
living in poverty of nutrition.
4
 Additionally, the public have limited knowledge of 
                                                 
3
 Ngan Anh, ‘Why have Vietnamese universities not wanted to import textbooks from overseas?’ The 
VietnamNet (online) 21 December 2014 <http://vietnamnet.vn/vn/giao-duc/212162/tai-sao-truong-
dai-hoc-khong-hao-hung-nhap-khau-giao-trinh-.html> (translated from Vietnamese language). In this 
article, the author conducted a number of interviews with chancellors of Vietnam universities and 
well-known professors and found that one reason for this fact was universities’ tight budgets in 
comparison to expensive book prices.   
4
 World Bank, ‘Vietnam: Nutrition at a Glance’ (2008)  
<http://siteresources.worldbank.org/NUTRITION/Resources/281846-1271963823772/Vietnam.pdf> 
(retrieved 8 January 2015). This paper reported that over one-third of child deaths are due to 
malnutrition, mostly from increased severity of disease. This happened not only in poor families but 
 Chapter 1: Introduction 3 




Of course, people find their own way to access knowledge; that is, through 
piracy. Piracy is rampant in Vietnam.
6
 It is difficult for Vietnamese people to obtain 
legal access to copyright works, especially in the education sector, because of its 
restrictive copyright law. It is more difficult in the education sector than in any other 
sector to obtain legal access to information through licensing schemes, because 
almost all educational institutions are state-owned. These institutions are operating 
on tight government budgets.
7
 While educational institutions are struggling with 
teachers’ wages and improving their infrastructure, they are unable to afford 
expensive books and other educational materials via voluntary licences. According to 
the World Bank, the budget allocated for educational institutions has been primarily 
spent on improving schools’ infrastructure, school attendance rates, and expanding 
the number of universities and colleges, rather than focusing on the quality of 
education.
8
 As a result, photocopy shops are popular in every part of Vietnam, from 
which a large volume of copyright works are illegally reproduced and distributed. 
Students and teachers opt to pay for illegal copies made by photocopying businesses 
rather than buying a legal version at the expensive price. DVD or CD shops often sell 
illegal copies of CDs and DVDs. IIPA indicated in its 2014 report that Vietnamese 
                                                                                                                                          
also rich families. This is not an issue of food access, but of health practice and disease. The lack of 
diffusion of nutrition related-knowledge is a main cause of this problem. 
5
 Although Vietnam has a nation-wide public library system that provides people with access to 
knowledge and information, public access to knowledge is limited due to the small, outdated 
collection of books and journals available. See more at Kim N B Ninh, ‘The Challenge: Increasing 
Access to Information and Internet in Vietnam’ Weekly Insight and Analysis in Asia of The Asia 
Foundation (19 August 2009) <http://asiafoundation.org/in-asia/2009/08/19/the-challenge-increasing-
access-to-information-and-internet-in-vietnam/> (retrieved 8 January 2015). 
6
 See International Intellectual Property Alliance (IIPA), 2014 Special 301 Report 
<http://www.usetr.gov/sites/default/files/USTR%202014%20Special%20301%20Report%20to%20C
ongress%20FINAL.pdf> (retrieved 06 January 2015). Also reported by IIPA from 2001 to 2013, see 
<www.iipa.com>. 
7
 Although Vietnam is one of the top spenders on education in the world, funding for education is still 
modest. Within the 12 years from 1998 to 2010, the country increased the total budget for education 
from 13% to 20%. The state budget for education has been reduced down to 10% from 2013. See 
more at World Bank, ‘Skilling up Vietnam: Preparing the workforce for a modern market economy_ 
Vietnam Development Report 2014’(November 2013) < www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2013/11/26/000461832_20131126
115640/Rendered/PDF/829400AR0P13040Box0379879B00PUBLIC0.pdf world bank vietnam 
rankings ASEAN labour force development> (retrieved 07 September 2015). 
8
 World Bank, ‘High quality education for all should be Vietnam’s priority’ (25 April 2012) 
<http://www.worldbank.org/en/news/feature/2012/04/25/high-quality-education-for-all-should-be-
vietnams-priority> (retrieved 10 September 2015). 
 Chapter 1: Introduction 4 
people are consuming illegal counterfeits from China, as well as home-made pirated 
optical discs, and ‘media box’9 piracy.10  
However, this piracy has created negative corollaries for Vietnamese society. It 
has created the conditions for profitable illegal photocopy businesses to sell 
unauthorised copies of trade books, travel books and academic textbooks. This 
unlicensed printing severely harms publishers. For example, 90% of English 
language books are unauthorised reprints and adaptations.
11
 This obviously harms 
foreign publishers. Also, it negatively impacts knowledge transfers into Vietnam. 
Piracy has made FDI into Vietnam less attractive, which has the potential to slow the 
rate of knowledge transfer. The anxiety of foreign investors on their intellectual 
property is visible; they are afraid to invest into cutting-edge innovations in Vietnam, 
but are still prepared to exploit Vietnam as a manufacturer of cheap products. 
Therefore, piracy hinders both innovation and human progress in Vietnam. 
Authorities find it difficult to prevent it. A proper approach to constructing 
Vietnamese copyright law to adapt to the needs and possibilities of this nation is 
required. 
1.1.2 Innovation and development are important for human beings 
Innovation and development are important to human beings. Innovation is ‘the 
doing of new things or the doing of things that are already being done in a new 
way’.12 Innovation is universally recognised as the most important component of 
economic development.
13
 It is the ‘endogenous dynamic of development’ or ‘the 
                                                 
9
 ‘Media box’ (set-top device) is a fast-growing phenomenon by which people purchase pirated 
materials directly from foreign websites or use a hard disk to store pre-loaded or subsequently 
downloaded content. 
10
 IIPA, ‘Vietnam_2014 Special 301 Report on Copyright Protection and Enforcement’ available at 
<http://www.iipa.com/rbc/2014/2014SPEC301VIETNAM.PDF>.  
11
 Ibid, at p80. 
12
 Joseph A Schumpeter, ‘The Creative Response in Economic History’ (1947) The Journal of 
Economic History 149, 151. 
13
 Kiichio Yagi, ‘Schumpeter in the Harvard Yard: inventions, innovations and growth’ In Yuichi 
Shionoya and Tomotsu Nishizawa (eds), Marshall and Schumpeter on Evolution: Economic Sociology 
of Capitalist Development (Edward Elgar, 2008) 204; Alain Alcouffe and Thomas Kuhn, 
‘Schumpeterian endogenous growth theory and evolutionary economics’ (2004) 14 Journal of 
Evolutionary Economics 223, 226; J Bradford Delong, ‘Creative Destruction’s Reconstruction: Joseph 
Schumpeter Revisited’ (2007) 54 (15) The Chronicle of Higher Education B8-9; Renee Prendergast, 
‘Schumpeter, Hegel and the vision of development’ (2006) 30 Cambridge Journal of Economics 253, 
257; Sisule F Musungu, ‘Rethinking innovation, development and Intellectual Property in the UN: 
WIPO and Beyond’ (TRIPS Issue Papers No 5, WTO, 2005) 4-6; Nathan Rosenberg, ‘Innovation and 
Economic Growth’ (2004) OECD  
<http://www.oecd.org/cfe/tourism/34267902.pdf>;  
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driving force of economic development’. 14  Innovation stems from technological 
discoveries and is adopted and diffused by entrepreneurs into the market. The 
successful commercialisation of innovation creates added value for the economy or 
pushes the economy up; thus, contributes to economic growth.
15
  
Development is whatever provides a good change
16
 in a variety of aspects of 
human society. It is the improvement of people’s lifestyles and enlargement of the 
range of people’s choices, such as expanding freedom, democracy, and participation. 
Human development is no longer identified with, achieved through, or measured 
only by gross domestic product (GDP) per capita or economic growth; it needs to 
give humans the opportunity to live long and healthy lives, be educated, and promote 
freedom, choices, and capabilities.
17
 Amartya Sen, a Nobel prize-winning economist, 
built up a new theoretical paradigm in development called ‘human development’, or 
‘capability approach’, that requires advancing capabilities that aim to promote 
freedom and choices, so that people have the opportunity to experience a higher 
quality of life.
18
 Martha Nussbaum then developed this theory and emphasised 10 
central capabilities of people’s quality of life: life; bodily health; bodily integrity; 
senses, imagination, and thought; emotions; practical reason; affiliation; other 
species; play; and control over one’s environment.19 Nations need to ensure that 
everyone’s central capabilities are protected up to a minimum threshold;20 that is to 
say, a good and flourishing life requires not only living longer, but also living 
happier lives with a high quality of health, senses, and emotions. 
1.1.3 Innovation, development, and access to knowledge 
Innovation and development are connected to knowledge growth. Knowledge 
growth begets innovation, and innovation, in turn, generates added value for the 
economy or economic growth. Romney stated that knowledge, found mostly in 
humans, arises from human invention, and is learned and handed down from one 
                                                 
14
 Schumpeter, above note 12 
15
 Schumpeter, above note 12 
16
 R Chambers, ‘Ideas for Development’ (IDS Working Paper No 238, IDS, 2004) 1. 
17
 UNDP, ‘Concept and Measure of Human Development’ The Human Development Report 1990  
<http://hdr.undp.org/en/reports/global/hdr1990/> (retrieved 13 July 2012); Amartya Sen, Development 
as Freedom (Oxford University Press, 1999) 35. 
18
 Amartya Sen, above note 17. 
19
 Martha Nussbaum, Creating Capabilities: The Human Development Approach (Harvard University 
Press, 2011) 33-34. 
20
 Nussbuam, above note 19 at 109. 
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generation to the next.
21
 Dopfer and Potts posited that the evolution of human beings 
[development] is traced by the growth of knowledge.
22
 When an innovation appears, 
it means to some extent that there is growth in people’s knowledge, because ‘all 
economies are knowledge based and could not be otherwise…economics can grow 
because knowledge can grow’. 23  Economic growth begins with a novel idea 
[invention] in a single agent and then is adopted and retained by other agents 
[imitation] so as to form a stable rule. This stable rule is in turn improved by new 
rules to progress the existing rules.  
Access to knowledge is critical for innovation, as innovation is, in essence, a 
cumulative process that builds on past knowledge and innovation. Nothing comes 
from zero. The existing innovation provides the basis and inspiration, or stimulation, 
for further ones.
24
 For example, the first generation of Apple’s iPhone provided the 
foundation for iPhones 2, 3, 4, 5 and 6 to develop their functions and capabilities. 
Additionally, as soon as it was distributed on the market, this innovation led to the 
development of numerous other smart phone-related innovations. This innovation is 
the inspiration of not only Apple’s products but also its competitors, such as 
Samsung, HTC, and Google; that is to say, the wide and rapid spread of knowledge 
has an impact on innovation or economic growth. If businesses are slow to gain 
access to new technologies, ideas, and information, this limits their productive 
potential. 
In addition, access to knowledge is more important for innovation in the digital 
age where innovation is decentralised. The advent of the internet and the rapid 
development of digital technologies have shifted views on innovation. In the 
traditional consumer culture, users consume corporate products without shaping and 
controlling cultural production and their preconditions.
25
 In contrast, a series of 
recent changes in digital technologies (digital cameras, laptops, audio-visual 
recordings), plus the global reach of the internet has created new opportunities for 
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individuals to engage in creative activities. Today, anyone can be an innovator. As 
stated by the Digital Connections Council of the Committee for Economic 
Development, ‘Digitisation plus the internet enable the world at large to have access 
to more information than the greatest libraries in history ever possessed, and allows 
anyone to be a creator and a publisher’.26 Nowadays, consumers actively consume 
finished products by modifying, remixing, and manipulating pre-existing innovation 
to suit their own needs. In doing so, they are creating a massive number of 
innovations. The huge population of user innovators acquires access to knowledge 
for their innovations; that is to say, the decentralisation of innovation requires the 
large diffusion of knowledge in the community, so that knowledge and information 
can spill over to the population. 
Human development also requires access to knowledge, because access to 
knowledge helps people to enhance their capabilities. Knowledge can make people 
healthier, as shown when new scientific data drives a doctor to recommend a 
different treatment, or when new and more effective medicines are introduced. It can 
provide new opportunities, as shown when advanced scientific knowledge helps a 
small businessperson or farmer learn new technologies to improve the quality of their 
goods, and assists them to sell their products at a fairer price. Knowledge 
accumulated in textbooks or on websites helps a student acquire new and useful 
skills. Cultural knowledge, such as music, novels, and movies, are part of a shared 
culture that connects us as a society and adds meaning to our lives. Diffusion of new 
ideas, concepts, or cultural expressions from one to another, from this generation to 
the next, has an important impact not only for economic growth, but also for 
improving the quality of life, education, health, and cultural heritage of human 
beings.  
In summary, access to knowledge is the central issue for promoting innovation 
and development. Therefore, the rest of this thesis sets out appropriate limitations 
and exceptions to copyright in order to obtain more access to knowledge for 
innovation and development without sacrificing the incentive of creativity. 
                                                 
26  
The Digital Connections Council of the Committee for Economic Development, Promoting 
Innovation and Economic Growth: the Special Problem of Digital Intellectual Property (2004) 4  
<http://msl1.mit.edu/furdlog/docs/2004-03-01_ced_report_digital_ip.pdf> (retrieved 12 September 
2012). 
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1.1.4 Copyright protection and access to knowledge 
Access to knowledge has a close connection to access to original expression, as 
knowledge is often expressed in a material form, such as books, articles, posters, 
diagrams, figures, or digital forms. Therefore, gaining access to knowledge often 
requires people to have access to its expression.  
Copyright protection controls the access of knowledge expression; thus, it has a 
significant impact on creation, innovation, and human development. Copyright is an 
external force
27
 that encourages authors to create new works or new knowledge. 
Knowledge is a public good that is typically non-rivalrous and non-excludable.
28
 In 
order to generate novel knowledge (a new work), the author has to spend time and 
labour. However, as such knowledge is distributed, it is difficult to stop others from 
using it. More seriously, if an idea is distributed, the expenditure of delivery is zero, 
therefore the dissemination of such an idea will be free of charge.
29
 As a result, the 
creator is afraid of sharing his/her new idea, because it might be shared with others 
for free. Therefore, an external force is required to stimulate the creator to generate 
and distribute new works that contain new ideas.
30
 Copyright grants creators a bundle 
of exclusive rights in order to control the use of their works and obtain recompense 
on their investment. In doing so, it encourages people to grow knowledge. That is 
why Teece concluded that the degree of knowledge growth ‘depends firstly on the 
legal protection of copyright’.31 
However, copyright protection is a tremendous influence on the diffusion of 
knowledge or access to knowledge. Mere protection of creators might also block the 
flow of knowledge into the community, because the law privatises knowledge 
expressions as the exclusive property of a particular individual or corporation. It 
gives a single owner the right to prevent anyone else from having access to use or 
benefit by enabling the owner to charge others for access to knowledge expression, 
                                                 
27
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Statistics 387, 387; Joseph E Stiglitz, above note 27 at 1699-70; Rod Falvey, Neil Foster and David 
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often at an expensive price, in order to exclude potential competition.
32
 The fact 
remains that a nation has public concerns, such as food, security, education, and 
public enjoyment, that are equally or even more important than private benefit.
33
 The 
shortage of sharing cultural works in those fields may hinder development. It 
impedes people’s capability to experience freedom, choices, and participation. 
Therefore, copyright law needs to find the balance between protection of 
copyright holders and public demand. How can it exercise this role? The law 
balances between conflicting interests through two groups of provisions: the group of 
copyright protection, such as the term of protection or the bundle of exclusive rights, 
and the other group, so-called limitations and exceptions to copyright. The former 
group has a duty to bring a fair return to copyright owners. The latter group tries to 
secure the widespread dissemination/diffusion of knowledge to the public or 
particular users for public purposes. 
1.1.5 The role of copyright limitations and exceptions in promoting innovation 
and development 
An essential part of the balance between public and private interests in 
copyright limitations and exceptions to copyright is to foster both innovation and 
development, as this can make room for potential creators to access knowledge. They 
provide the ‘start-up capital’ for future innovators and allow for the development of 
the creative potential of new technologies. Pamela Samuelson stated that limitations 
and exceptions to copyright ‘help to ensure that a second author can build on pre-
existing works, so as to promote the progress of science’. 34  For the purpose of 
economic growth, they encourage investment and create new markets for technology 
companies. Moreover, they repair market failures that help economic activities work 
more efficiently. For human improvement, they encourage the freedom of expression 
and the efficiency of knowledge flow vital for a social democracy. In addition, 
copyright limitations and exceptions help to preserve cultural heritage and promote 
cultural diversity. Furthermore, they support education. The role of copyright 
                                                 
32
 Lea B Shaver, Access to Knowledge in India (Bloomsbury Academic, 2011) 2. 
33
 As said above by Sen and Nussbaum, the quality of life in a nation improves not only when the 
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34 Pamela Samuelson, ‘The copyright principle project: Directions for reform’ (2010) 25 Berkeley 
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 Chapter 1: Introduction 10 
limitations and exceptions in facilitating innovation and development is evaluated in 
this thesis. 
In the digital age, where access to knowledge is overwhelmingly important, 
limitations and exceptions to copyright become a matter of national development 
policy, because they provide opportunities for particular users in specific 
circumstances to access knowledge. Decentralisation of innovation requires open 
access to knowledge so that everyone can access knowledge for the purpose of 
creating new innovation.
35
 Moreover, a good and flourishing life requires access to 
knowledge in order to promote freedom and choices, so that people can have the 
capability to experience a higher quality of life. This creates a requirement for every 
copyright system to broaden the scope of copyright limitations and exceptions, rather 
than increasing the level of copyright protection. 
1.1.6 The attention of the global community on copyright limitations and 
exceptions 
Global copyright law has offered stronger protection for copyright owners and 
paid little attention to the limitations and exceptions to copyright. Since its modern 
inception in the 18
th
 century, the international copyright regime has increased the 
level of protection for copyright holders, giving the copyright holders longer 
protections, more exclusive rights, and stronger enforcement mechanisms. Born 
through the Statute of Anne 1710 in England, copyright law grants the author the 
right to control the printing and publishing of their own writing. The term of 
protection was only 14 years.
36
 Nowadays, the law grants the author a bundle of 
exclusive rights, including reproduction, distribution, communication, exhibition, 
and performance rights. The term of protection has increased to up to 50 years, plus 
the author’s life, and even 70 years plus the author’s life. 37  The remedies for 
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 William W Fisher, ‘The Implications for Law of User Innovation’ (2010) 94 Minnesota Law Review 
1417, 1441-1446. 
36
 Carla Hesse, ‘The rise of intellectual property, 700B.C-A.D.2000: an idea in the balance’ (2002) 
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37
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Conversely, limitations and exceptions to copyright have received little 
attention from the global community.
39
 They were not covered in the first copyright 
law – the Statute of Anne 1710.40 Limitations and exceptions were firstly set forth in 
the Berne Convention 1886, and then adopted in a number of copyright-related 
conventions, such as the Rome Convention, Universal Copyright Convention, Trade-
Related Aspects of Intellectual Property Rights 1994 (TRIPS) Agreement, and World 
Intellectual Property Organisation (WIPO) treaties through a general rule: the three-
step test. This thesis examines the functions of the three-step test, and interprets the 
test in the Berne Convention and beyond. It shows that the three-step test is abstract; 
thus, the interpretation of the test is critically flexible and provides signatories with 
great freedom to write limitations and exceptions into their domestic laws. 
Based on the general three-step test, each country introduced their own 
limitations and exceptions test, considering their own social, cultural, political, and 
economic needs. Therefore, each country has a different set of limitations and 
exceptions. However, almost all countries, regardless of different levels of 
development, are adopting either the fair dealing approach of the EU or the fair use 
approach of the US. This raises the question among academia as to whether one size 
fits all.
41
 This thesis looks at the two approaches to providing limitations and 
exceptions: fair dealing and fair use. This thesis argues that fair use is flexible, 
adaptable, and sufficiently predictable; whereas fair dealing is too rigid to adapt to 
social and technological changes, and is not more certain than fair use. Hence, fair 
use is the best model to use in the digital age. 
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1.1.7 Copyright limitations and exceptions in developing countries 
Copyright limitations and exceptions are an important issue to developing 
countries, where people live in poverty of nutrition, education, and health security. 
These issues happen simply due to a shortage of knowledge.
42
 Advanced knowledge 
is generated and accumulated in developed countries.
43
 Knowledge and technical 
transfers from developed countries are needed for developing countries to bridge the 
gap between the developed and developing worlds. The development of such 
countries depends on their knowledge acquisition capacity. Therefore, access to 
knowledge has undoubtedly remained a privilege of citizens in developed countries. 
Unfortunately, knowledge transfer from the developed world to the developing 
world has been hindered due to the expensive cost of knowledge goods. Globally, 
strong copyright protection creates universal barriers to legitimate approaches to 
knowledge goods as it is time-consuming and it costs money to negotiate and obtain 
a licence.  
While a change in international copyright protection is not feasible, enlarging 
the proper scope of limitations and exceptions should be a good idea for developing 
countries to achieve more access to knowledge in the age of international 
harmonisation. Chile, for example, has extended the scope of limitations and 
exceptions to copyright in order to take advantage of broad access to human 
knowledge for innovation and development.
44
 
1.1.8 Copyright limitations and exceptions in Vietnam 
Vietnam fails to provide an appropriate set of copyright limitations and 
exceptions. In forming limitations and exceptions, Vietnam repeats the three-step test 
verbatim to the bottom of Article 25, 26 of the Law on IP 2005 (revised in 2009), 
which contain the closed list of limitations and exceptions in its copyright law. It 
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creates an extra layer of restriction for limitations and exceptions. Moreover, the 
closed list of limitations and exceptions indicates that Vietnam has chosen the fair 
dealing approach; therefore, the limitations and exceptions of Vietnam are inflexible 
and unadaptable to rapid changes. Furthermore, the current closed list of limitations 
and exceptions cannot address the access demands of the country when it does not 
cover important limitations and exceptions, as well as simply lacking vital provisions 
to support access for users. As said above in Section 1.1.1, Vietnam is struggling to 
access innovation and human development due to inappropriate copyright law. 
Improper copyright limitations and exceptions significantly contribute to this 
problem. Hence, it is necessary for Vietnam to design pragmatic limitations and 
exceptions to copyright in order to provide more access to knowledge for the public 
and special users. In doing so, the poverty of knowledge will be resolved, and this 
might contribute to the prevention of piracy sustainably. 
The conclusion of this thesis suggests that a proper set of limitations and 
exceptions to copyright in Vietnam should be established. The law should adopt fair 
use to ensure the flexibility of limitations and exceptions. Doing so will embrace 
limitations and exceptions for private uses (time-shifting or format-shifting), parody 
or satire, and reverse engineering of computer software, which are over-looked in the 
fair dealing approach. Furthermore, the scope of limitations and exceptions will be 
expanded by the courts. Vietnam is not alone in the shift to fair use. Many countries 
are working on this and some have been successful, such as Singapore and Korea. 
Movements towards fair use are foreseeable in developed countries such as Canada, 
the UK, and Australia, and in developing countries such as Brazil and Thailand. In 
considering the specific conditions of Vietnam, it is expected that fair use will work 
well. While Vietnam has civil law system, it has developed to recognise the doctrine 
of precedent. Additionally, Vietnam has paid a lot of attention to training judges in 
IP knowledge and international trade. These are good indications for a bright future. 
In addition, Vietnam should extend the scope of specific exceptions for libraries or 
archives, educational use, and the use of persons with disabilities, so that users have 
more access pathways to obtain knowledge for their creative activities, as well as 
enjoyment. Again, Vietnam is not alone, as many other countries around the world 
have extended the scope of such specific limitations and exceptions. The US, 
Australia, and Chile have significantly extended special copyright limitations and 
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exceptions to best serve innovation and development. Last but not least, Vietnam 
should be more active in the evolving developing countries’ groups of WIPO or the 
World Trade Organisation (WTO) to push the international community to solve 
access problems in developing countries. At the moment, Vietnam should follow 
Chile in Trans-Pacific Partnership (TPP) negotiations to protest TPP clauses that 
shrink the scope of copyright limitations and exceptions. 
1.2 AIMS AND OBJECTIVES 
This thesis aims to identify how copyright law in Vietnam can be improved to 
promote innovation and enhance human development. It argues that copyright law in 
Vietnam is currently overly restrictive and does not provide sufficient flexibility to 
meet the needs of the Vietnamese people to gain adequate access to knowledge. The 
ultimate aim of the thesis is to develop an enhanced set of copyright limitations and 
exceptions that strike a more appropriate balance between user rights and private 
incentives in the digital age. I argue that doing so is likely to provide much needed 
enhancements to access to knowledge in Vietnam. 
In order to investigate how Vietnamese copyright law can adopt balanced and 
appropriate copyright limitations and exceptions that are suited to the digital age, this 
research seeks to answer three primary questions: 
(1) What is the role of copyright limitations and exceptions in promoting 
innovation? 
(2) What is the role of copyright limitations and exceptions in promoting 
development? 
(3) How can limitations and exceptions to copyright be constructed to better 
serve innovation and development in Vietnam? 
Based on the above research questions, this thesis examines the fundamental 
reasons for the existence of copyright limitations and exceptions in copyright law. By 
doing so, it seeks to clarify the role of copyright limitations and exceptions in 
promoting innovation and development. It then critically analyses the requirements 
of copyright limitations and exceptions in international law (the three-step test) to 
identify the extent to which Vietnam is free to make amendments to its domestic law. 
In making recommendations to introduce more flexible and better targeted copyright 
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limitations and exceptions, this thesis highlights why reform is required and how the 
law can be amended without violating international agreements or unduly 
prejudicing the legitimate interests of copyright owners. In doing so, the thesis 
examines the current operation of copyright limitations and exceptions in Vietnam, 
including: How does it implement the three-step test? Are its limitations and 
exceptions enough to accommodate social practice? What are the shortcomings of 
limitations and exceptions? What are the solutions for Vietnam in the digital age? 
The experiences of other countries, such as the US, Australia, Canada, the UK, 
Singapore, South Korea, Brazil, and Chile are examined as comparisons that can 
assist reform in Vietnam. 
1.3 THEORETICAL APPROACH 
This research takes a critical approach to copyright law and literature on 
innovation and development in order to expose the deterministic trends that underpin 
much of scholarship. This research draws heavily on the work of Joseph A 
Schumpeter in taking an evolutionary approach to innovation and economic 
development.
45
 Evolutionary theory of economic change emphasises the important 
role of innovation as the endogenous dynamic of economic development. This thesis 
acknowledges that in order to push up the economy, a nation needs to invest in 
innovation. Following this, this work builds upon the work of those who have 







 and Stephen Flowers and Flis 
Henwood
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. The key element explored by these scholars is that innovation in the 
digital age is decentralised, other than that centred inside firms or enterprises. 
Innovation decentralisation requires an efficient flow of knowledge and cultures 
rather than privatisation of knowledge. 
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development. The capability approach fixed the distorted picture drawn for a long 
time that development was determined by economic growth. In fact, quality of life in 
a nation improves not only when the economy grows, but it also requires the 
improved living standards of inhabitants by securing to all citizens at least 10 central 
capabilities. 
After exposing the tensions in the theory of innovation and development, this 







 that discuss copyright law for developing countries. This thesis 
absorbs the idea that current overly-strong copyright protection is not useful for a 
developing country, as it blocks the flow of knowledge and culture transfer from the 
developed to the developing world. This results in the poverty of knowledge and 
culture in developing countries, including Vietnam. These scholars then suggest a 
broad scope of limitations and exceptions for innovation and development in 
developing countries. 
After exploring theoretical approaches in copyright law, innovation and 
development, this project works on the specific circumstance of Vietnam. This 
country contains its own aspects of culture, politics, history, and economic levels of 
development that require an open zone for access to knowledge and culture. 
This research makes an important contribution by stating that in promoting 
innovation and development in Vietnam, policymakers ought to broaden or extend 
the scope of limitations and exceptions to copyright to create open zones for access 
to knowledge and culture. Adopting the fair use doctrine and expanding the scope of 
important copyright limitations and exceptions that favour public access, including 
limitations and exceptions for educational use, libraries or archives, and for the use 
of people with disabilities, is the best option for the country to foster innovation and 
development. 
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1.4 METHODOLOGY 
The primary methodology employed in this thesis is theoretical examination. 
This methodology is used to examine the literature on the relationship between 
copyright, innovation, and development. Much of this literature emerges from 
developed countries, mostly from the US, some from Europe, Australia, and Canada. 
This project focuses on secondary legal and economic sources from these countries. 
The research is also conducted through critical doctrinal analysis. Legal rules 
may be positive or negative, ambiguous or obvious; thus, critical doctrinal analysis 
methodology is valuable to argue the merits or demerits of current copyright 
limitations and exceptions in digital age. It is suitable for a thorough study to create a 
set of suggestions for copyright limitations and exceptions in digital environments. 
More particularly, the critical method is also employed in this research to evaluate 
the proper meanings of legal doctrine, such as the three-step test, fair use, fair 
dealing, and individual uses, as well as exploring the positive and negative impacts 
of the digital era. Furthermore, it is used to examine the different approaches of 
developed countries regarding this issue. This method is also conducted to determine 
the reasons as to why the implementation of copyright limitations and exceptions in 
Vietnam are unworkable and then provide recommendations.  
1.5 SIGNIFICANCE OF THE THESIS 
Limitations and exceptions to copyright have been a key part of international 
debates, as digital technology evolution associated with the boom of the internet has 
brought more opportunities to all countries, but particularly developing countries, to 
access, reproduce, and create cultural works and to improve education, health, and 
economic circumstances. It shifts people from being passive consumers, consuming 
cultural works, to becoming active user innovation consumers. As a result, all 
citizens would like to acquire knowledge, not only for commercial purposes but also 
for enjoyment, self-capacity, and development. 
As a developing country, Vietnam lacks knowledge and information for 
innovation and development. This country should provide enough opportunities for 
its citizens to obtain knowledge for economic and social progress. Bound by 
intellectual property agreements, Vietnam cannot provide a weak copyright 
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protection. One option for this country is to focus on drafting proper limitations and 
exceptions to copyright. 
This research aims to bring the copyright of Vietnam into the current era, and 
in doing so facilitate development through new models of creativity and innovation. 
This type of research will also be relevant to many countries beyond Vietnam. The 
approach taken here seeks appropriate limitations and exceptions to copyright in the 
digital age and has not been undertaken, either in Vietnam, nor many other 
developing countries. 
1.6 TERMINOLOGY 
For the purpose of clarity, it is important to define the terms and phrases used 
throughout the thesis.  
Innovation, as conceptualised by Schumpeter, is ‘simply the doing of new 
things or the doing of things that are already being done in a new way’56. Many other 
studies have been based on Schumpeter’s theory, or slight modifications of it. For 
example, according to the Organisation of Economic Co-operation and Development 
(OECD), innovation is regarded as the ‘implementation of a new or significantly 
improved product (goods or service) or process, a new marketing method, or a new 
organisational method in business practices, workplace organisation, or external 
relation’.57 Christopher Freeman stated that ‘an innovation in the economic sense is 
accompanied with the first commercial transaction involving the new product, 
process, system, or device’. 58  Similarly, Christine Greenhalgh and Mark Rogers 
stated that innovation is ‘the application of new ideas to the products, processes, or 
other aspects of the activities of a firm that lead to increased value’.59 From the scope 
of firms or enterprises, innovation is thought of ‘as a process, i.e. as any change in a 
firm’s economic activity implying changes in the use of resource, organisation, 
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products, and/or markets’.60In short, innovation is the application of knowledge to 
create additional value and wealth.
61
 
Innovation is traditionally categorised into two groups: product and process 
innovation.
62
 Product innovation is the act of bringing new things to the market place 
that improve the range and quality of products. For example, the Apple iPod is an 
innovation compared to the Sony Walkman, which was an earlier portable device for 
playing music. Process innovation is a new way of making or delivering goods or 
services. For example, a new way of borrowing books in libraries that allows patrons 
to borrow books by touching the computer and scanning the book’s code instead of 
talking to librarians is a process innovation. Innovation broadly refers to not only 
new products or process, but also new business processes and new ways of carrying 
out product activities.
63
 For example, the introduction of new management or 
marketing techniques, the adoption of new supply or logistic arrangements, and 
improved approaches to internal and external communications and positioning are 
classified as innovations. Innovations that are protected under copyright are not only 
cultural works such as books, movies, music, and songs (product innovations), but 
also expressions of new management, techniques, arrangements, or communications. 
This thesis uses the broad definition of innovation as above. 
Society often equates innovation with invention, but the two concepts are 
clearly distinct among scholars. Invention is broadly defined as the production of 
new ideas and knowledge,
64




It has been found in the literature that innovation is the subject of patent law. 
However, innovation also refers to the creation of cultural works such as novels, 
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songs, music, movies, and other subject matters, rather than works such as 
expressions of technological and non-technological forms of innovation. This thesis 
considers innovation in the context of copyright; that is, creative expressions 
generated by creative reuse of existing works.  
Development is defined as ‘the improvement of people’s lifestyles through 
education, income, skills development, and employment’.66 It is a multi-dimensional 
process normally relating to major changes in social structures, popular attitudes, and 
a national condition of life from unsatisfactory to satisfactory.
67
 ‘Satisfaction’, 
Servaes explained, means ‘materially and spiritually better’. Simply, development 
appears when people have decent housing, security, food, clothing, and skills to read 
and write.
68
 It enriches people’s ‘lives by widening their horizons and reducing their 
sense of isolation’.69 Chambers stated it is ‘good change’70 and Nussbaum described 
it as ‘making things better’.71 
The theory on human development was established by Amartya Sen in 1985 
and is known as the ‘capabilities approach’:72 an emphasis on human welfare and 
quality of life, rather than measures of success beyond national competitiveness and 
GDP. Development, Sen stated, is ‘the removal of various types of freedoms that 
leave people with few choices and little opportunity for exercising their reasoned 
agency’. 73  Nussbaum then defined the capacities approach as the end goal of 
development, being to ensure that all human beings enjoy 10 central capabilities, 
such as the ability to live long and healthy, to be educated, to enjoy freedom, 
democracy, and participation.
74
 The United Nations (UN) popularised this approach 
by including important capabilities – health, education, and poverty – in the United 
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Nation's Human Development Index (HDI) in order to measure a country's average 
development.
75
 This thesis adopts the human development paradigm. 
In short, ‘development’ in this thesis refers to human development that 
encompasses good change in a variety of aspects in society, including economic, 
social, political, legal and institutional structures, technology, the environment, 
religion, the arts, and culture.  
Developing countries are, according to Kofi Annan, former Secretary General 
of the United Nations, defined as: ‘a genuinely developing country is one in which 
civil society is able to insist, not only on material well-being, but on improving 
standards of human rights and environment protection as well’.76 The World Bank 
groups countries by gross national income (GNI) per capita. The term ‘developing 
country’ is used to denote low and middle-income countries. Particularly, 121 
countries with a GNI of $12,746 US dollars or less are considered to be developing 
countries for the year 2015.
77
 
Although the WTO reserves some preference rights, and grants technical 
assistance and training for developing nation members, the WTO has not established 
a precise definition of a developing country. As a reflection of the principle of 
sovereignty, it allows a WTO member to declare itself as a developing country.
78
 
However, the WTO decides the different groups of developing countries that will 
benefit from the particular preferences.
79
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The term ‘developing country’ might be distinguished with least developed 
countries (LDCs) and developed countries. The United Nations utilises three criteria 
to indicate LDCs: a low income estimate of the GNI per capita; weak human assets; 
and high degree of economic vulnerability. Accordingly, 48 countries are included in 
the LDC groups.
80
 Moreover, the WTO reaffirms the criteria of the United Nation for 
the least developed countries. Thirty-four WTO nation members are classified as 
LDCs.
81
 Developed countries or advanced countries, industrialised countries, or first-
world countries refer to ‘one that allows all its citizens to enjoy a free and healthy 
life in a safe environment’.82 The International Monetary Fund (IMF) identifies 40 
advanced nations,
83
 the OECD establishes 40 members into the ‘developed countries 
club’ 84 , and the World Bank provides the list of 75 high-income countries. 85 
Developing countries are implied to be between developed countries and LDCs. 
There has been a certain consensus among scholars on the main features of the 
institutional environment in developing countries: (1) the presence of high 
transaction costs often caused by corruption
86
 and weak institutions;
87
 (2) 
uncompleted, weak or non-existent markets;
88
 (3) few links between segments that 
make the transmission of information and spillovers difficult;
89
 (4) low innovative 
capabilities; (5) low level of education.
90
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Knowledge is a complicated concept with many dimensions of meaning. The 
Oxford Dictionary defines it as ‘facts, information, and skills acquired through 
experience or education; the theoretical or practical understanding of a subject’.91 
Robert Fogelin, a philosopher, stated that ‘knowledge is not simply justified true 
belief, but it is justified true belief justifiably arrived at’.92 Marty Fletcher defined 
knowledge as ‘accumulated external and explicit information belonging to the 
community, being leveraged by tacit intrinsic insights that originate within 
individuals who then may act alone or cooperatively in order to control or integrate 
with their environment’.93  According to Lea Shaver, the term knowledge refers to 
‘data, information, tools, inventions, literature, scholarship, art, popular media, and 
other expressions of human inquiry and understanding’.94 This thesis accepts the 
broad concept of Lea Shaver. 
Access to knowledge relates to the accessibility of knowledge.
95
 Access to 
knowledge is often connected with as the widespread distribution of knowledge and 
information to the community for human flourishing.
96
 According to Lea Shaver, 
access to knowledge must be broadly defined. It not only pertains to the right to 
access, but also the right to participate. She then identified five key dimensions of 
access to knowledge: education for information literacy, access to global knowledge, 
access to knowledge goods, an enabling legal framework, and an effective innovation 
system.
97
 Access to knowledge is recognised as the central element for human 
development. Therefore, in order to promote access to knowledge, a country needs to 
build up knowledge entries based on the above five dimensions. This thesis adopts 
the conceptual framework of access to knowledge articulated by Shaver. 
Similar to the term ‘innovation’, access to knowledge is used in the context of 
patent law, such as access to medicine or access to computer software codes. 
                                                 
91
 Oxford Advanced American Dictionary, ‘Knowledge’ noun  
<http://www.oxfordlearnersdictionaries.com/definition/american_english/knowledge>.  
92
 Robert Fogelin cited by Claudio F Costa, A Perspectival Definition of Knowledge (Blackwell 
Publishing Ltd, 2010) 1. 
93
 See Marty Fletcher, ‘Guideline for Knowledge Management from Phenomenological Literature’ 
<http://www.pacrimcross.com/kmguidelines/defknow.html> (retrieved 15 July 2012). 
94
 Lea B Shaver, Access to Knowledge in Brazil: New Research on IP, Innovation and Development 
(Yale Law School, 2008) 12. 
95
 Lea B Shaver, ‘Defining and Measuring Access to Knowledge: A Blueprint for an Index of A2K’ 
(2007) 4 (2) A Journal of Law and Policy 1 
 <http://www.law.yale.edu/documents/pdf/ISP/Shaver_A2K_Index.pdf> (retrieved  7 January 2015). 
96
 Yochai Benkler, above note 25 at 133; Lea B Shaver, Ibid. 
97
 Lea B Shaver, above note 94 at 3-4. 
 Chapter 1: Introduction 24 
However, as stated above, access to knowledge contains five dimensions, and some 
dimensions are the subject of copyright. For example, access to knowledge for 
education or to global knowledge is directly related to copyright. This thesis uses this 
term in the context of copyright. 
Copyright is, according to WIPO, defined as ‘a legal term describing rights 
given to creators for their literary and artistic works’98. More particularly, ‘copyright 
is the legal protection extended to the owner of the rights in an original work that he 
has created. It compromises two main sets of rights: the economic rights and the 
moral rights’.99 Similarly, the International Federation of Library Associations and 
Institutions (IFLA) stated that ‘copyright is a person’s exclusive right to authorise 
certain acts (such as reproduction, publication, public performance, adaptation, 
dissemination) of his or her original work’.100 
 The ‘copyright limitations and exceptions’ phrase has various meanings. It 
could be broadly applied to all limitations and exceptions existing in copyright law, 
but could be restricted only within the meaning of limitations and exceptions to 
exclusive rights of the copyright owner. Hence, this section aims to make it clear that 
this term is used in this thesis in the restricted meaning: limitations and exceptions 
that restrict the exclusive rights of the copyright owner. The term encompasses 
instances where a work may be used without permission and payment of 
remuneration – so-called ‘uncompensated limitations and exceptions’ – as well as the 
case of so-called ‘statutory/compulsory licences’, where the use of the work does not 
require the author’s permission but a reasonable payment needs to be made. 
By 1994, the term ‘copyright limitations and exceptions’ had not appeared in 
any jurisdiction, even in IP international treaties. By that time, it had been 
occasionally stated by IP scholars. This term was formally tracked by the 
establishment of the TRIPS Agreement, and then repeated in WIPO Treaties, 
including the WIPO Performances and Phonograms Treaty 1996 (WPPT), WIPO 
Copyright Treaty 1996 (WCT) and the Beijing Treaty. However, no definition of this 
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term has been found. Additionally, ‘there is no definition in the international and 
regional instruments of the difference between a “limitation” and an “exception”.101  
In this thesis, the terms ‘limitation’ and ‘exception’ embody different, but 
related, meanings. According to the Oxford English Dictionary, ‘limitation’ refers to 
‘a limiting rule or circumstance; a restriction’; 102  whereas ‘exception’ means ‘a 
person or thing that is excluded from a general statement or does not follow a 
rule’.103 There is a notable difference between a limitation and an exception: one is a 
restriction of a rule and the other is an exemption from a rule. Importantly, Lucie 
Guibault argued that ‘limitations’ and 'exceptions’ are not to be taken as equivalents. 
The expression ‘limitations’, which includes ‘exemptions’ and ‘exceptions’, referrs 
to the restrictions imposed on the exercise of copyright owners’ rights. Specifically, 
the term ‘exception’ is used in some circumstances that do not follow the rule or are 
excluded from the application of the law.
104
 Put differently, limitations to copyright 
draws a line that restrict exclusive rights of the copyright owner, while exceptions to 
copyright emphasises exempted circumstances that exclude the user from 
infringement of copyright. Ficsor stated that 
In accordance with the ordinary meaning of the words, an “exception” means that the given 
acts are exempted from the application of the right concerned, while a “limitation” means that, 
although the right is applicable, it is limited in a certain way.
105
 
Ficsor refers to compulsory licences as ‘limitations’ and to the use without 
authorisation and payment of remuneration as ‘exceptions’; 106  that is to say, a 
‘copyright exception’ means that the given acts are exempted from the application of 
the right concerned. There is no authorisation needed and there is no obligation to 
pay remuneration. Whereas, a ‘copyright limitation’ means that, although the right is 
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applicable, it is limited in a certain way. For example, an exclusive right is limited to 
a mere right to remuneration or to a compulsory licence. 
Although copyright limitations differ from copyright exceptions, they are both 
important for users to access copyright works. There is a body of cases where the 
user is not liable for doing what would otherwise be an exclusive right of the 
copyright owner. Starting from Article 13 of the TRIPS Agreement and then Article 
10 of WCT, limitations and exceptions have been bundled together. WIPO states that 
copyright limitations and exceptions are ‘cases in which protected works may be 
used without the authorisation of the right holder and with or without payment of 
compensation’. They encompass a substantial use of copyright work but are 
exempted by special purposes, such as fair use or fair dealing and compulsory 
licences. The combination of limitations and exceptions constitutes the bundle of 
users’ rights to strike the balance with the exclusive rights of copyright owners.107 
The concepts are treated together in this thesis. 
Fair use is one approach used in drafting copyright limitations and exceptions 
in national laws. The fair use doctrine was first codified in the Copyright Act of 1976 
(USA), section 107.
108
 Under this provision, the use of a copyright work for 
criticism, comment, news reporting, teaching, scholarship or research was not an 
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infringement of copyright if it satisfies the assessment of ‘fairness’ of the use based 
on a balancing of four factors:  
(1) The purpose and character of the use, including whether such use is of a 
commercial nature or is for non-profit educational purposes. The preamble of section 
107 offers various purposes favoured by fair use, namely criticism, comment, news 
reporting, teaching, scholarship and research. However, the list in section 107 is not 
exhaustive, and other non-enumerated purposes will be examined.  
(2) The nature of the copyright work. According to the Supreme Court, the 
major distinction in valuating this factor is whether the work is factual or fictional. 
For example, ‘informative works, such as new reports, that readily lend themselves 
to productive use by others, are less protected than creative works of 
entertainment’. 109  Another consideration is whether the work is available to the 
public. Courts are less likely to find fair in the copying of an unpublished work. 
However, the fact that ‘a work is unpublished shall not itself bar a finding of fair use 
if such finding is made upon consideration of factors’.110  
(3) The amount and substantiality of the portion used in relation to the 
copyrighted work as a whole. This third factor requires the courts to consider 
whether the amount of use is reasonable in both qualitative and quantitative terms.
111
 
Whether the amount used is reasonable must be determined in light of the size of 
both the copyrighted work and the work in which it is used, and the economic effect 
of the portion taken to both works.
112
 For example, the amount used will be favoured 
by fair use if it is a small quantity and likewise if the portion used is not central or 
significant to the entire work. In contrast, it will be rejected as a fair use if the portion 
used is central or the heart of the original work.
113
  
(4) The effect of the use upon the potential market for or value of the 
copyrighted work. This factor requires the courts to consider not only the extent of 
harm caused by the use, but also ‘whether unrestricted and widespread conduct of the 
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sort engaged in by the defendant…would result in a substantially adverse impact on 
the potential market for the original’.114  
It is worth noting that the assessment of the four factors in determining fair use 
is not exhaustive, but the courts are required to consider the factors together.
115
 
Should one factor fail to satisfy the fair work doctrine, then one must look to the 
other factors.
116
 Indeed, the endless variety of situations and combinations of 
circumstances that can arise in any particular case preclude the formulation of an 
exact rule.
117
 This means that whether a particular use is a fair use is, to a large 
extent, a matter of judgement.  
Fair dealing is the other approach used in drafting copyright limitations and 
exceptions in national laws. The fair dealing defence was first developed by section 
2(1)(i) of the Copyright Act 1911 (UK), which provided that ‘any fair dealing with 
any work for the purposes of private study, research, criticism, review or newspaper 
summary
118’ would not constitute an copyright infringement. Under fair dealing, 
what constitutes fairness is determined by permitted purposes. Fair dealing, 
therefore, is recognised by its closed-ended mechanism. National legislations that 
employ the fair dealing approach provide a closed list of limitations and exceptions 
to copyright. Fair dealing privileges for the specific purposes of criticism or review, 




There are some positive aspects of fair dealing: they are explicit and 
predictable. In determining whether a use comes within the bounds of a fair dealing 
defence, the courts apply a two-step process.
120
 First, the use must be for one of the 
specific purposes provided for in the national copyright act (or a closed-list copyright 
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limitations and exceptions’ provision). For example, a closed list of copyright 
limitations and exceptions in Vietnamese copyright law is regulated in Article 25-26 
of the Law on IP 2005 (revised in 2009).
121
 In order to conclude a use as fair dealing, 
the Vietnamese courts must consider whether the use is for one of the purposes such 
as research or teaching, criticism or review, and so on. If the use falls into a purpose 
provided by the Law on IP 2005 (revised in 2009), it might be a legitimate if it 
satisfies the second process: the use must be fair. The question whether a particular 
use is fair will depend on the circumstances of the case, subject to guidance as to 
fairness stipulated by legislators. For example, in the fair dealing exception for the 
purpose of research or teaching in Vietnamese law, matters to be considered are that 
only one copy allowed is allowed and that copy must not be for a commercial 
purpose. Fair dealing for the purpose of criticism or commentary must be the 
quotation of ‘reasonable portion without misrepresenting authors’ views.122  
However, the fair dealing defence has been criticised as restrictive as it is 
unable to be developed by the courts. The use of the work for any other purpose is 
never considered, even though it may be fair. Moreover, the fair dealing approach is 
not sufficiently broad to provide an effective balance between owners and users in 
the digital environment. It is not flexible enough to respond to changing 
circumstances caused by new technologies and uses. This issue will be discussed in 
Section 6.5 of Chapter 6 of this thesis. 
1.7 THESIS OUTLINE 
This thesis comprises seven chapters. Each chapter, excluding the introduction 
chapter, has a specific purpose, which revolves around the objective of introducing 
proper limitations and exceptions to copyright for Vietnam in the digital environment 
to promote innovation and development. 
Chapter Two sets out the context of the research: Vietnam and its copyright 
law. Vietnamese copyright law is currently too restrictive to cope with the conditions 
and needs of the country. High demand for access to cultural expressions for 
economic growth and building human capabilities, in addition to the desire to favour 
the public interest, require the copyright law system to balance both rights, or even 
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be weighted towards the side of the public. Nevertheless, currently, the copyright 
laws are too imbalanced, are favoured towards protection for copyright owners, and 
ignore public access. This system needs to be reformed by rethinking the role of 
copyright limitations and exceptions to enable more public access for innovation and 
development in Vietnam. 
Chapter Three provides fundamental matters considered to be the basis of this 
study; that is, the relationship between copyright and innovation and development. 
The first half of the chapter examines the most important components of innovation 
and development. It highlights two main elements of an innovation: invention and 
imitation. Protecting novel knowledge (invention) is an important factor for 
facilitating innovation. However, ensuring this novel knowledge is diffused within 
the community is equally important. The chapter then emphasises the role of 
diffusion of knowledge for innovation. Theories on human development are then 
investigated. It stresses the importance of enhancing people’s capabilities and shows 
the important role of knowledge flow for improving quality of life. The second half 
of Chapter Three looks at the relationship between copyright, innovation and 
development. It recognises that a balanced copyright system is important for 
innovation and development. Following this, the research is connected to the 
circumstances of developing countries and whether the current copyright policy is 
meaningful for developing countries to allow for innovation and development. The 
key contextual point identified in this chapter is that strong copyright protection in 
developing countries does not serve innovation and development. 
Chapter Four sets out the theory on the role of copyright limitations and 
exceptions in facilitating innovation and development. Copyright limitations and 
exceptions are a vital part of keeping copyright in balance. They occur and exist for 
the public benefit. They restrict the absolute rights of the copyright owner and 
encourage further innovative creativities. Thus, this chapter begins with the role of 
copyright limitations and exceptions on facilitating further innovative activities by 
giving leeway for potential creators to access knowledge, and providing ‘start-up 
capital’, which encourages investment into technological sites that contain risks in 
the digital age. This spurs innovation or economic growth. Moreover, the limitations 
and exceptions help to repair the market failure that creates barriers for innovation 
and economic growth. Furthermore, limitations and exceptions to copyright enhance 
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human capabilities such as learning, play, and freedom of expression and 
participation. They create more opportunities for all citizens to improve their 
freedom and enjoyment, preserve cultural knowledge, and foster cultural diversity by 
providing the public with access to cultural expressions. Additionally, they support 
education, which is vital for human development, by providing students, teachers, 
and educational institutions with more access to educational materials without prior 
permission from the copyright owner.  
The central argument of this chapter is to justify the role of copyright 
limitations and exceptions in promoting innovation and development. It serves to 
answer the research question: What is the role of copyright limitations and 
exceptions in promoting innovation and development? Answering this question is 
important, as it provides strong justification for the objective of this thesis: namely, 
to provide recommendations for reforming Vietnamese copyright limitations and 
exceptions provisions to allow for innovation and development.  
Chapter Five examines how copyright limitations and exceptions are 
formulated under international conventions. The general limitations and exceptions 
stipulated by the three-step test in the Berne Convention and beyond are examined to 
clarify the flexibility of the test and the freedom of nations in implementing the 
requirements of the test. Requirements to set out specific limitations and exceptions 
under international level are also investigated. It indicates that international law 
leaves a large amount of room for nations to create their own limitations and 
exceptions, from quotation up to open-ended fair use. In addition to the three-step 
test, the Berne Appendix introduces two special limitations and exceptions for 
developing countries: reproduction and translation compulsory licences. Special 
limitations and exceptions of the Berne Appendix are investigated in depth, to see 
whether developing countries have any opportunities to obtain advanced knowledge 
from industrial countries at a reasonable price. The chapter determines that 
contracting countries can enjoy a lot of freedom in constructing copyright limitations 
and exceptions provisions in their domestic law, but they cannot lean on special 
compulsory licences designed for developing countries in order to obtain inexpensive 
access. Therefore, the only choice for developing countries is to expand their own 
limitations and exceptions based on the flexible three-step test. 
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Chapter Six relates to copyright limitations and exceptions in Vietnamese 
copyright law. It is indicated that copyright limitations and exceptions are too 
restricted and outdated, and need to be amended. Tests, such as the three-step test, 
should be removed from legislation. Moreover, Vietnam should adopt fair use 
instead of fair dealing for greater production and human development. To serve this 
point, the chapter examines fair use in the US and fair dealing in Australia. This 
chapter looks at approaches to limitations and exceptions to copyright in some 
developing countries that have similar levels of development to Vietnam and are 
active in requesting open zones for access to knowledge, such as Brazil, Thailand, 
and Chile. Other recommendations for stimulating knowledge access are provided in 
this chapter, including expanding the rights of access for educational uses, libraries 
or archives, and for people with disabilities. 
Chapter Seven summarises the main arguments of the thesis and provides 
recommendations. It concludes the key findings from the thesis and gives 
recommendations on future perspectives on copyright limitations and exceptions for 
Vietnam to progress innovation and development; namely, adopting the fair use 
doctrine and expanding substantial copyright limitations and exceptions. The thesis 
concludes with issues that require further investigation in future research. 
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Chapter 2: Vietnam and its Copyright Law 
Vietnam's Intellectual Property Law is a unique piece of legislation that combines copyright, 
patents, trademarks, and plant varieties in a single Act… in 2005. One might expect, then, 
that the law would be modern, and adapted for the digital age.  Unfortunately this is only so 





This chapter investigates the local context of Vietnam, including its historical, 
economic, social, and cultural aspects. This section argues that Vietnam has a high 
demand of access to knowledge due to rapid economic growth. Furthermore, the 
impact of Confucianism ideologies, in addition to the influence of French 
civilisation, has created a tremendous desire for achieving knowledge in the 
Vietnamese people. To promote innovation and development, Vietnam needs 
scientific knowledge that is mostly accumulated in written forms protected by 
copyright law. Therefore, Vietnam requires access to copyright works. Moreover, its 
politics, legal condition, and Confucianism ideals favour giving priority access to the 
public. A flexible copyright law system that provides broad access for the public is 
expected to fit with all of these aspects. However, the current Vietnamese copyright 
law system contradicts this. This thesis argues that Vietnamese copyright is currently 
skewed to the side of the copyright owner, while paying little attention to limitations 
and exceptions to copyright, making the copyright system imbalanced. 
Consequently, Vietnamese citizens face challenges to accessing copyright material 
required for greater production and building capabilities. Therefore, it is necessary 
for the country to re-balance its copyright law by expanding the scope of copyright 
limitations and exceptions.  
This argument operates as the central anchor for this thesis and sets out the 
research problem: that the copyright law in Vietnam is too restrictive to address the 
high knowledge demand accumulating in cultural expressions of the population. This 
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problem needs to be addressed by developing limitations and exceptions to copyright 
appropriate to the local context. 
2.2 VIETNAM HAS A HIGH KNOWLEDGE DEMAND FOR 
INNOVATION AND DEVELOPMENT  
Vietnam, officially the Socialist Republic of Vietnam, is the eastern-most 
country on the Indochina Peninsula in Southeast Asia. It is bordered by China to the 
north, Laos to the north-west, Cambodia to the south-west and the East Sea to the 
east. With an estimated 91,669, 433 inhabitants in 1 January 2015,
124
 Vietnam is the 
world’s 13th most-populous country, and the eighth-most populous Asian country.125 
This country requires horizontal knowledge to innovate, learn, play, and entertain. 
This section demonstrates that Vietnam has a high demand for knowledge for 
development which stems from its level of economic growth, in addition to aspects 
of its history and culture.  
2.2.1 High knowledge demand for economic growth 
Due to being a transitional developing country, Vietnam requires knowledge 
for its economic growth. Vietnam no longer suffers from food poverty. Deep poverty 
has declined significantly and is now smaller than that of China, India, and the 
Philippines.
126
 However, Vietnam is faced with knowledge poverty. In fact, 
advanced knowledge is mostly generated and accumulated in developed countries.
127
 
Innovation and development in Vietnam are driven by the adoption of knowledge – 
innovations, technologies, and cultural products – from developed countries, because 
‘the innovation process is cumulative, and requires a starting point’.128 That starting 
point has been mostly determined by imported knowledge (innovations). Some 
innovations may have been made by the Vietnamese, but this rare and usually 
requires technology imported from overseas. With its rapid pace of economic growth 
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of approximately 7% per year from 1986,
129
 local knowledge has not been able to 
meet the high demand of increasingly copyright-based industries, such as publishing, 
music, games, and computer software. Moreover, the widespread of knowledge-
based industries has raised the requirement for obtaining advanced knowledge to 
educate the workforce. For example, software development and electronics 
manufacturing industries have been booming in Vietnam over the last five years. 
These industries generated $38 billion in export turnover for the country in 2013 and 
are expected to contribute 8-10 percent of the GDP by 2020.
130
 This means the 
country must provide a total of 411,000 trained information technology workers.
131
 
Therefore, Vietnam needs broad access to knowledge, at least for education, for 
purpose of innovation and development. 
Furthermore, as one of the most attractive locations in the world for Foreign 
Direct Investment (FDI),
132
 Vietnam has taken advantage of knowledge transfer from 
the developed world. Therefore, a proper policy for copyright might advance the 
circulation of knowledge in the country. After shifting to an open market policy in 
1986, in addition to other factors such as cheap labour costs, highly-educated 
workforce, sizeable domestic market, and geographical advantages, Vietnam has 
been increasingly attracting FDI, especially after becoming a member of the WTO. 
Vietnam has been referred to as ‘China plus one’133 in terms of attracting FDI. Along 
with FDI, knowledge has transferred to Vietnam via the transfer of technologies, the 
training of employees in foreign companies, as well as the residence of highly-
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educated foreign experts. This means that advanced knowledge has occurred in the 
country via FDI. A smart copyright policy could make a big impact – a proper 
transfer channel within society to legally extract knowledge accumulated inside FDI 
industries spread throughout the society. A copyright system with a broad scope of 
limitations and exceptions might address the question of access. 
2.2.2 High knowledge demand for building human capabilities 
Vietnam is a culturally diverse nation; therefore, sharing knowledge is 
encouraged. It embraces 54 ethnic groups, but 90% population fall into the King 
ethic group. Moreover, throughout history, the country has constantly fought for its 
culturally independent identity, as well as the preservation of traditional values. 
However, the tumultuous history of Vietnam has brought many cultural influences to 
Vietnamese society.
134
 Nguyen et al. described Vietnam as ‘an emerging Asian less 
developed country, dominated by a Confucian-Socialist market economy with a long 
exposure to western values’.135 Due to cultural diversity, sharing knowledge among 
ethnic groups and between Vietnam and the world is incentivised to achieve 
equitable development throughout the country, as well as making progress towards 
the level of the developed world. 
Furthermore, due to the deep influence of Confucian values and ideals 
imported from China,
136
 Vietnam continually prioritises education and achievement 
of knowledge. As one of the basic components of Confucianism ideology, 
Vietnamese people have a great love of learning. They believe that ‘the only way for 
the superior man to civilise the people and establish good customs is through 
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education’.137 The people have a love of learning and a desire to obtain knowledge. 
As a result, the country presents a high demand for gaining access to knowledge. It 
was reported by Cimigo that Vietnam has experienced a rapid growth of internet 
penetration over the last few years, similar to China, the Philippines, and Thailand. 




As a matter of culture, Vietnamese people are in favour of free reproduction of 
expression for education. Confucius stressed repetition or memorisation as the 
important methods of acquiring knowledge. Hence, in Confucian-based societies 
such as Vietnam, ‘the development of the ability to use imitation and repetition as an 
aid to learning is encouraged’.139 People are encouraged to learn and reproduce other 
expressions accurately. For example, at school, education is based on examination 
and memorisation; students are expected to have great knowledge, rather than critical 
thinking. As a result, in terms of education, there is no shame if someone 
incorporates or uses someone else’s work into their works without permission. 
Additionally, the authors whose works are reproduced in classes without permission 
are generally more proud than hurt. It is a privilege that educational material is used 
in this manner in Vietnam. 
Furthermore, Vietnam is characterised as a net importer
140
 of cultural products. 
In spite of a dramatic change from the 1990s, cultural industries (press, television, 
radio broadcasting, publishing and printing, film, video and photography, music, 
visual arts and performing arts, handicraft, fashion, software, and computer games) 
have not been recognised as major factors in the development of the economy. They 
are not included in the economic structures. There is also no national statistic system 
in place for cultural industries.
141
 Using the film industry of Vietnam as an example, 
                                                 
137
 Lin Yutang, The Wisdom of Confucius (Michael Joseph, 1958) 200. This idea is important to 
support flexible and broad limitations and exceptions to copyright for education, because this country 
considers education the priority. Its opinion is heavily influenced by Confucius. 
138
 Cimigo, ‘2011 Vietnam NetCitizens Report: Internet Usage and Development in Vietnam’ (April 
2011) <http://www.cimigo.com/en/research-report/vietnam-netcitizens-report-2011-english> 
(retrieved 02 March 2015). 
139
 Purdie Nola, ‘Education Statistics’ (1995) 4 News Sheet, No. 6 Data Management Unit, Ministry 
of Education, p3. 
140
 OECD, ‘Vietnam and Policy Framework for Investment’ (2007) 
<http://www.oecd.org/countries/vietnam/viet-nam-pfi.htm>.  
141
 World CP-International Database of Cultural Policies, ‘Vietnam/4.2. Specific policy issue and 
recent debates’ <http://www.worldcp.org/vietnam.php?aid=423> (retrieved 28 October 2014). 
 Chapter 2: Vietnam and its Copyright Law 38 
according to IIPA, Vietnam produces only about 20 films per year.
142
 Nevertheless, 
the wide demand of foreign cultural products, particularly entertainment products, 
has been emerging in society since the 1990s. Foreign music and movies have been 
heavily imported into the Vietnamese market, making ‘international mass media 
available to majority of the population’.143 In an attempt to protect national cultural 
products, the Vietnamese government used to control the importation rates of foreign 
cultural products. For example, in 2008, Vietnam put a limit in place so that the total 
number of foreign films imported into Vietnam each year did not exceed two-thirds 
of the number of films domestically produced.
144
 In addition, the amended 
cinematography law set a quota at 20% for Vietnamese feature films in theatres.
145
 
However, under pressure from foreign countries, especially the US, the country has 
now eliminated barriers of market access with respect to production, importation, and 
distribution of copyright materials, whether in the physical or online/mobile 
marketplace.
146
 As a result, imported cultural products are rampant in Vietnam. 
Vietnam is a net importer of cultural products; therefore, restrictive copyright 
protection would make foreign cultural works costly, as well as blocking the flow of 
information and entertainment of the society. It would impede the development of 
Vietnam. Therefore, Vietnam should construct copyright law that supports the 
acquisition of knowledge at a reasonable price. 
2.3 VIETNAMESE PEOPLE PRIORITISE THE PUBLIC INTEREST 
OVER PRIVATE RIGHTS 
As a matter of culture, Vietnamese people respect public interest more than 
private benefit. Confucius ideology influences views on the balance between private 
and public interest. Confucius made the benefit of a group or society the priority, 
rather than personal profit.
147
 In light of this ideology, copyright balance should be 
skewed towards public interest rather than the private rights of copyright holders. 
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Flexible copyright limitations and exceptions should be encouraged, rather than 
favouring copyright protection.  
Politically, as a socialist country, Vietnam has been heavily influenced by 
Marxism philosophy; therefore, public benefit is prioritised over private interest. 
After integrating both sides, Vietnam has pursued the socialist politics based on 
Marx’s philosophy. According to the Marx ideology, ‘the creating individual owes 
his livelihood and education to the society that produced him...his mental labours 
were social, and hence, the products of them should belong to society as a whole’.148 
In Vietnam, this has been witnessed by the domination of state-owned economic 
entities, as well as the priority of public ownership over private ownership that has 
existed in the country for 40 years.
149
  
In terms of legal conditions, Vietnamese law has been largely influenced by 
Marxist ideology. Prior to 1992, Vietnam applied traditional Marxism, which 
considers public property essential to economic growth and the acquisition of private 
property was forbidden. After that, Vietnam enacted the Constitution of Vietnam 
1992 (amended in 2001 and 2013)
150
 to create a favourable environment for the 
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development of a multi-factor market economy. According to the 1992 Constitution, 
private ownership and property rights, including IP and the right to set up enterprises, 
as well as to freely engage in business, are clearly recognised and protected.
151
 
Significantly, the Constitution declares that the rule of law is fully respected. The 
government manages the society by law, and all entities in society including the 
government must act based on the law. The State protects the legal capital and 
property of business establishments. Property may be nationalised only for reasons of 
security, national defence, or for the national interest, with compensation at market 
prices and according to procedures as defined by law.
152
 Many laws and regulations 
have been enacted and/or amended to establish the legal framework complying with 
the basic principles of the Constitution and the open-door policy. In spite of great 
movement, Marxism is still a major influence in the legislation of the country. 
Marxism, like Confucianism, views that a group is more important than the 
individual.
153
 These ideologies provide a strong argument for crafting a copyright 
law system that slants towards the public interest. 
2.4 VIETNAMESE COPYRIGHT LAW IS UNDULY RESTRICTIVE 
There is an expectation that Vietnamese copyright law should be introduced in 
a way that facilitates the knowledge demand of the public and benefits the public 
interest. Unfortunately, copyright law in Vietnam is currently extremely restrictive, 
favouring the privatisation of knowledge, and pays little attention to public access.  
Vietnam has a short history of copyright law, but the history accompanies the 
increased level of protection for the copyright owner. The first Vietnamese 
legislation of copyright protection was formed in 1986 by the Council of Ministers 
(Arrete No.142/HDBT regulating authors’ rights) which provided protection at a 
basic level. This Arrete granted copyright protection to the author for his/her life, 
plus 30 years. It provided protection for subject matters of literary, artistic, and 
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scientific works created in a certain forms of expression. Unfortunately, the 1986 law 
was quickly terminated, as it was enacted on the basis of the 1980 Constitution, 
which encouraged a centrally-planned economy, while the economic policy had 
changed to a market-oriented economy and, as such, the open door policy (the 
innovation of Doi Moi) was implemented just a few days after this document.
154
  
Next, the 1994 Ordinance on Copyright Protection, which replaced Arrete No. 
142, increased the protection significantly. It extended to broad categories of works, 
as long as they were fixed in a certain form.
155
 Moreover, it offered, for the first time, 
remedies for copyright infringement. Under the Ordinance, an author could ask the 
infringer to stop using copyrighted material and recoup compensation for any 
damages suffered by illegal use of the work. Alternatively, the author could ask the 
Department of Copyright or other competent authorities to intervene in order to stop 
pirates or bring the case to the courts. Additionally, it regulates six fundamental 
rights for authors: authorship, recognition, integrity, publication, receiving 
remuneration, and exploitation.
156
 The protection period extended to the lifetime of 
the author, plus 50 years.
157
 The Ordinance is said to be an excellent improvement 
that increases the level of protection.
158
 
After opening the door to the world, Vietnam attempted to be recognised as a 
nation committed to the protection of copyright based on international standards.  
With the intention to join the WTO, Vietnam had to satisfy the requirements of the 
TRIPS Agreement, which sets out the substantive requirements of IP protection that 
members of the WTO must meet. As a first step toward achieving WTO compliance, 
Vietnam enacted the Civil Code 1995, Part 6. The Code has been seen as a dramatic 
improvement for protection of copyright based on the international standards such as 
TRIPS and Berne. Accordingly, the protection was stronger. The author was 
protected for both moral and economic rights.
159
 Therefore, authors who adapt, edit, 
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rewrite, or transform works enjoy economic and moral rights, but must pay 
remuneration to and obtain permission from the author or owner of the modified 
work.
160
 Authors who translate works may enjoy economic and moral rights except 
for the right to name the work.
161
 Additionally, a new definition of ‘author’ enlarged 
the number of protected works, including written works, photographic works, 
scientific projects, computer software, and artistic performances, radio and television 
broadcasts.
162
 Likewise, criminal penalties for copyright infringement were 
established under s 131 of the Criminal Code 1999 and more attention was paid to 
enforcement by competent authorities. A variety of implementing documents was 
enacted to provide guidance on the implementation of copyright protection. 
163
  
As part of joining the WTO, Vietnam committed to amending a number of its 
laws, including the copyright law, to ensure that its copyright fully achieved 
compliance with the requirements for membership. Commentators indicated that the 
Civil Code 1996 did not provide equal treatment for the interests of foreign authors 
within Vietnam.
164
 In addition, the most favoured nation principle is not respected in 
Vietnam, as the law gives right holders claiming under the Bilateral Trade 
Agreement (BTA) VN-US more favour than that from all other WTO member 
countries. Furthermore, Vietnam had ‘a number of provisions under its Civil Code 
which appear to be broader than may be defensible under Berne’.165 Therefore, not 
surprisingly, a separate IP law called the Law on IP 2005 (amended in 2009) was 
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Information on implementation of copyright protection. 
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Journal 45, 62. 
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more strict than ever before.
166
 It introduced the broad bundle of exclusive rights for 
copyright owners: both economic rights (the right of making a derivative work, right 
of reproduction, right of distribution, right of communication to public, right of 
rental, and right of exhibition) and moral rights (right to title the work, right to 
attachment, right to publication, and right of integrity). All exclusive rights of the 
copyright holder extended by TRIPS are included in Vietnamese copyright law. The 
term of protection is 50 years, plus the lifetime of the author, or 75 years from the 
date of first publication for cinematographic works, photographic works and works 
of applied art, and anonymous works. In accordance with international convention, 
works of foreign authors are protected the same way as domestic authors if the 
authors are citizens of countries that have agreements with Vietnam or are member 
of the same conventions that Vietnam is a party to. Additionally, infringement of 
copyright in Vietnam is able to be concluded either through civil
167




Contemporary scholars state that international copyright obligations set out by 
Berne, Rome, TRIPS, WCT and WPPT are overprotective.
169
 They believe 
overprotective international copyright is actually generated by developed countries 
and then forced onto the developing world, which differ significantly from the 
developed world in levels of development, politics, and culture.
170
 Academics 
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affects International trade flows’ in Intellectual Property and Development: Lessons from recent 
economic research (World Bank Publication, 2005) 22. 
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therefore protest the view of ‘one size’s Western-style IPRs fit for all’.171 In order to 
be a part of global trade, Vietnam, like other developing countries, has been pushing 
to join regional and international regimes, including the copyright regime, which is 
modelled by the developed world to favour owners’ rights. This overprotective 
regime is not applicable for Vietnam at all. 
Despite overly strong protection, piracy and Intellectual Property Rights (IPR) 
infringements are still widespread in Vietnam. The piracy rates in the software 
industry and music industry were recorded at 84% and 90% respectively.
172
 Book 
and journal publishers also suffer from uncontrolled piracy, in the form of illegal 
reprints, translations, and photocopies. Approximately 90% of the English language 
teaching works have been disseminated without authorisation.
173
 In terms of 
enforcement, despite making a lot of effort, there has been little positive recent 
development. The Copyright Office of Vietnam in its 2008 reports admitted that ‘the 
Inspectorate of the Ministry of Culture, Sports & Tourism (MOCST) has made every 
effort, but is unable to meet the requirement to establish order in the field of 
copyright and strictly handle the organisations and individuals who violate copyright 
and related rights’.174 Such issues remain of concern to the United States, leading the 
Office of the US Trade Representative to place Vietnam on its Special 301 Report 
‘Watch List’ of Nations whose IPR practices remain inadequate.175 As a result, Dr 
Vu Manh Chu, General Director of the Copyright Office of Vietnam, said that ‘the 
violations have negative effects on creative activities, the investment environment, 
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social and cultural development, and the nation’s integration into the world 
economy’.176  
In seeking an answer for the rampant copyright infringement in Vietnam, some 
blame ineffective enforcement.
177
 However, one of the important reasons is that the 
Vietnamese copyright system is tremendously imbalanced. Over-protection is 
provided for the copyright owner,
178
 while there are few workable limitations and 
exceptions to copyright.
179
 Consequently, ordinary people have had their rights to 
access taken away by the shortage of important limitations and exceptions, in 
addition to the impractical and small scope of existing limitations and exceptions, 
which forces them to seek an alternative, illegal method.
180
 This leads to students and 
teachers infringing copyright law every day, when they have to reproduce entire 
textbooks or journal articles without prior authorisation. Librarians often break 
copyright law when they try to digitalise a work in poor condition for the purpose of 
preservation.  
The structural imbalance poses a serious risk to the flow of knowledge in 
Vietnam. This has led to students consuming outdated knowledge in textbooks 
translated from the Russian language from the 1980s.
181
 Libraries in Vietnam ‘are 
unattractive and under-resourced to meet the tremendous demand for study and 
research’.182 People in remote areas are not able to reach fresh knowledge.183 Those 
shortcomings stem from the lack of proper privileges for libraries. In her article, Thu 
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Hang complained that libraries ‘open every day just doing simple things, like lending 
books from limited resources, instead of providing comfortable and enjoyable spaces 
for students to study and read’.184 This is true, because librarians are not allowed to 
provide various services for the public. For example, interlibrary transfer is 
impossible, so if a library patron cannot find a book in a library, he/she must go to 
another library.
185
 This discourages the public from going to libraries. Moreover, the 
lack of educational material encoded for people with disabilities has become 
common in Vietnam,
186
 as copyright protection pushes the price up, while limitations 
and exceptions to copyright are limited.
187
 It is high time to conduct comprehensive 
research on how to construct a pragmatic set of limitations and exceptions to 
copyright in Vietnam that can improve the knowledge flow to the public. 
Knowledge flow to the public is typically important for innovation, economic 
growth and human flourishing. Nowadays, the global economy has been dominated 
by two global drivers: the intensification of the globalisation process and intensive 
ongoing technological changes. This new era requires nations to have access to 
greater knowledge acquisition to improve their competitive positions amongst 
intensified global competition. Policies supporting knowledge creation and 
technological development are known as ‘innovation policies’, and policies 
supporting building up human capabilities are called ‘human development policies’. 
The promotion of innovation and human development in developing countries is 
becoming a fashionable subject. The increased interest in this subject stems from a 
recognition that promoting sustainable growth in the developing world should go 
along with the engine of social-economic development; that is, knowledge creation 
and diffusion.
188
 Therefore, this study attempts to determine the best way to construct 
limitations and exceptions to copyright in order to facilitate knowledge diffusion or 
knowledge access. Doing so will foster innovation and development in Vietnam. 
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In short, throughout the development of copyright law in Vietnam, it has been 
shown that its copyright protection has expanded over time in order to adjust to 
international standards. The subject matters have been extended. The protection 
period has been extended, and new rights have been added to the catalogue. The 
current copyright law is stronger than its predecessor. It has significantly tipped the 
balance in favour of copyright owners and not necessarily in favour of society at 
large. It is an ineffective way to solve current issues relating to high demand of 
access and rampant piracy. While strong protection is required to comply with 
international conventions, piracy reduction and support access for the public in 
Vietnam through the provision of copyright limitations and exceptions is needed. 
2.5 CONCLUDING REMARKS 
This chapter set out the context of the research: that Vietnamese copyright law 
is too restrictive to cope with the conditions and needs of the country. The chapter 
highlighted that Vietnam is a multicultural nation, influenced by both Eastern and 
Western lifestyles; hence, sharing knowledge is favoured. Moreover, after China’s 
thousand year invasion, the Vietnamese people have shared some common values 
and ideologies with China’s Confucianism: the love of learning and retrieving 
knowledge, the free reproduction of materials for education, and the respect of public 
interest. Moreover, as a socialist communist country, Vietnam’s political and legal 
systems have been influenced by the Marxist philosophy, which always prioritises 
public interest over private ones. At the level of economic growth, Vietnam’s 
economy is in the transition stage between developing and developed experienced by 
rapid growth; thus, it desires knowledge. In addition, the country is characterised as a 
net importer of cultural products, and one of the best locations for FDI. All of these 
factors show that Vietnam not only supports, but also urgently requires broad access 
for the public to cultural knowledge for its growth and human development. Its 
copyright law should support that direction: the copyright law system has to balance 
both rights or even slant towards the side of the public. However, its copyright law 
has been built based on increasingly strong international standards of copyright 
protection, so it is overly restrictive. Hence, its copyright law is imbalanced, 
weighted too much toward copyright protection for copyright owners and ignores 
public access. This improper system needs to be reformed by rethinking the role of 
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copyright limitations and exceptions toward enabling more public access for 
innovation and development. 
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Chapter 3: Copyright, Innovation, and 
Development 




This chapter is designed to address the fundamental matters that are the basis 
of this study: namely, the relationship between copyright and innovation and 
development. Grounded on the assumption that innovation and development is good 
for human beings, this chapter investigates an important factor that promotes 
innovation and development – access to knowledge – as knowledge is the root of 
innovation and development. The first section of the chapter demonstrates that 
existing knowledge is the primary input of innovation. Hence, innovators need access 
to expressions of knowledge for their activities. The second section concentrates on 
the importance of access to expressions of knowledge for development. The human 
development, or capabilities approach, is utilised as the main approach on 
development. This thesis argues that knowledge is a unique resource of human 
welfare. All citizens need access to expressions of knowledge to enhance their 
capabilities to live long, healthy, and happy lives.  
After identifying the important role of access to knowledge for innovation and 
development, the third section of the chapter looks at the relationship between 
copyright law and access to knowledge. This thesis argues that scientific and cultural 
knowledge is often encoded into concrete forms; therefore, access to the expression 
of knowledge is typically important for innovation and development. Copyright 
protects the original expression of knowledge, so, on the one hand, it incentivises 
creative activities through knowledge privatisation, but on the other hand, it 
negatively impacts access to the expression of knowledge. Therefore, a balanced 
copyright system is needed for innovation and development. A balanced copyright 
system supports access to the expression of knowledge by balancing between the 
rights of the copyright owner, and limitations and exceptions to copyright (so-called 
‘users’ rights’). This argument lays the foundation of the theory on the role of 
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copyright limitations and exceptions in promoting innovation and development: that 
is, that copyright limitations and exceptions, which are an essential part of keeping 
copyright in balance, open spaces for access to knowledge and can facilitate 
innovation and development. 
3.2 ACCESS TO KNOWLEDGE FOR INNOVATION  
Innovation plays an important role in economic development. It is a key 
determinant of economic growth. Innovation is created by the use of knowledge in 
new ways to create added value. Therefore, making knowledge available or creating 
access to knowledge is a must for economic growth, as innovation can be generated 
by promoting greater access to knowledge. This section first investigates the role of 
innovation on economic growth. It then examines the relationship between 
knowledge and innovation to show that knowledge begets innovation and that access 
to knowledge is necessary. This section connects to the main argument of the thesis 
that innovation needs access to knowledge, and access to knowledge is promoted by 
limitations and exceptions to copyright. 
3.2.1 Innovation – a determinant of economic growth 
Theories on economic growth have changed over time, depending on the 
economic environment of each stage of development. Initially, Classical Economics 
between the 18th and 19th century identified that capital accumulation was the most 
important determinant for a nation’s development.189 This ideology was compatible 
with the stage of the growth, as the level of technology was too low to impact on 
people’s production.190  Turning to the 20th century, when technological progress 
could shift the production frontier upward, Neoclassical Economics found that 
technology progress, rather than capital accumulation, was the determinant of 
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sustained growth.
191
 The recent decades have experienced the emergence of 
information technology and global trade, where intangible assets (knowledge, 
information, creativity, and inventiveness) have been rapidly replacing traditional 
and tangible assets (land, labour, and capital) and have been the driving forces of 
economic growth. The endogenous growth theory of Evolutionary Economics, built 
on the fundamental Schumpeterian ideas of creative destruction and innovation as the 
driving forces to economic development, have emerged as the best theoretical 
approach of economic growth.
192
 
Schumpeterian literature recognised that in the digital age, among components 
driven by economic growth, innovation is a determinant.
193
 According to 
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Schumpeterian literature, the process of economic development can be divided into 
three separate stages. The first stage is the technical discovery of new things or new 
ways of doing things, which Schumpeter referred to as ‘invention’. The second step 
is innovation – the successful commercialisation of new goods or services stemming 
from technical discoveries. The final stage is imitation, which is the general adoption 
or diffusion of new products or process to markets.
194
 
Innovation is the driving force of economic development.
195
 Innovation is 
‘simply doing new things, or doing of things that are already being done in a new 
way’.196 Schumpeter attempted to distinguish between innovation and invention. He 
said invention was the production of new ideas, while innovation was the 
introduction of change via something new.
197
 Hence, ‘the inventor produces ideas, 
the entrepreneur gets things done, which may not embody anything that is 
significantly new’. 198  Innovation may not even require the creation of new 
knowledge; it requires only the application of knowledge to create additional value. 
Innovation is the use of knowledge within businesses to find new ways to create and 
bring about change for the better. It includes not only new products or processes, but 
also new business processes or new ways of carrying out productive activities.
199
 
Schumpeter stated that ‘invention is a breakthrough in the world of knowledge, 
whereas innovation is that in the world of economy’. 200  The major actor in 
                                                                                                                                          
costs. For the last two decades the rapid economic growth of nations, especially of newly developed 
countries such as China, Taiwan, and South Korea, is proof of economic evolution rooted in openness 
in international trade and the fast adoption and development of new technology or innovations. 
Advances in high-tech fields of technology, which require high levels of intensive knowledge, such as 
computers, software, and communication technologies, and pharmaceuticals are endogenous dynamic 
forces of this high growth. Evolutionary economics is affirmed to be the modern approach, which is 
suitable for the new emerging economy. This is because it emphasises the role of innovation as 
endogenous growth, rather than the role of a competitive market as an external force. Furthermore, 
evolutionary economists believe that investments in knowledge capital or the spillover of R&D play a 
crucial role in development. See more at Richard R Nelson and Sidney G Winter, An Evolutionary 
Theory of Economic Change (Cambridge University Press, 1982); 
J Sengupta, ‘Evolutionary 
Economics’ in Understanding Economic Growth: Modern Theory and Experience (Springer Science 
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 See Section 1.6 ‘Terminology’ of Chapter One. 
200
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Schumpeter’s model is the entrepreneur201, through his willingness to take risks and 
try new ideas in the hope of profit the entrepreneur unleashes the force of creative 
destruction. New technologies, new products, and new types of organisations 
compete against old ones, and the less successful collapse.
202
 Moreover, competition 
is fundamentally dynamic; that is, the dynamic of the entrepreneur in searching for 




Evolutionary Economics emphasises dynamic competition as a 
‘disequilibriating evolutionary process’ 204  that contains instant struggles between 
firms for comparative advantage over time in the industrial markets. Such struggles 
rise through two important forces. Firstly, the dynamic of profits leads to the 
investment in innovation to create further innovations, so that it enhances the growth 
of industry and the economy as a whole. Secondly, creative destruction dominates 
and drives economic growth, because it creates the economic structure of industry 
development. It is because each innovator of a new innovation is assumed to have 
temporary monopoly power that they earn huge profits until being replaced by the 
next innovator.
205
 New technologies, new products, new types of organisations 
compete against old ones, and the less successful collapse.
206
 Due to profit, the 
entrepreneur attempts to destroy old equilibria by establishing new combinations.
207
 
Hence, policies from developed countries, such as the OECD
208
 and Australia’s 
policy,
209
 highlight that innovation is a major source of growth. 
Leveraging innovation for economic growth has been commonly recognised as 
an important policy in developing countries in the knowledge-driven economy, as it 
enables such nations to reduce poverty and promote their productivity and 
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competitiveness. Developing countries are characterised by predominantly small and 
medium enterprises, which lack market information, risk tolerance, and financial 
resources,
210
 so the willingness to engage in innovative activities is quite low.
211
 
Moreover, the growth of developing countries depends strongly on the export of 
manufactures and commodities into world markets. Since the early 1990s, there has 
been an emergence of a new global knowledge economy, where knowledge has 
become the core of the country’s comparative advantage. Moreover, the proportion 
of knowledge-based products in international trade has increased sharply.
212
 Such 
movements have raised concern in developing countries regarding the necessity of 
policy adjustment towards innovation in order to enhance their competitiveness and 
strengthen productivity. As stated above, innovation to improve economic growth 
should not be understood simply as invention, but also the first application of a 
product or process in a specific setting. Adopting innovation policy does not mean 
only boosting invention in those countries, but also acquiring knowledge and 
technology from abroad for local use and the adaption of knowledge into local 
conditions. Indeed, developing nations have been behind developed nations in terms 
of technological knowledge in most sectors, preventing the promotion of invention 
from being a priority. Boosting innovation in developing countries requires the 
acquisition of knowledge and the adaptation of knowledge from overseas into local 
firms, as well as the dissemination and effective application of knowledge and 
technology that is already available in country.
213
 Innovation policies in developing 
countries are illustrated by strategies to stimulate the transfer of knowledge and 
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Thailand
217
 are just a few of the many examples where national innovation policies 
have been implemented successfully.
218 
3.2.2 Knowledge access is important for innovation  
Access to knowledge is essential for innovation and economic development, as 
knowledge is a specific input of innovation. It is generally assumed that the process 
of innovation consists of an ongoing pursuit of harnessing new and unique 
knowledge.
219
 This is because innovation is a process or product always produced by 
firms or entrepreneurs. Innovation is broadly viewed as ‘a process that has important 
implications, with regard to the use of knowledge within the theory of firms’.220 
Firms’ future technological possibilities are heavily dependent on their past 
technological capabilities.
221
 In these routines, essential coordination information is 
stored and ‘remembered by doing’; thus, the routines rely on individual knowledge, 
and ‘also, much of the knowledge that underlines the effective performance is tacit 
knowledge of the organisation, not consciously known or articulable by anyone in 
particular’.222 That is, innovations are generated on the basis of existing products, 
processes, and technical knowledge. Marshall explicitly noted the connection 
between knowledge and innovation within the firm as if knowledge is ‘the gene of 
innovation’.223 
Furthermore, the diffusion of knowledge strongly impacts on the rate of 
innovation, as innovative creativity does not occur in a vacuum,
224 
it must lean on 
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previous innovations. As Wendell Phillips said, ‘take the whole range of imaginative 
literature, and we are all wholesale borrowers. In every matter that relates to 
invention, to use, or beauty, or form, we are borrowers’.225 The rate of knowledge 
diffusion directly impacts on the rate of use and reuse of knowledge by the 
population and determines the capability of extracting useful knowledge to generate 
new innovative products. This is illustrated by innovative expressions that are subject 
matters of copyright. In creating a cultural work, a potential author firstly needs to 
obtain sufficient knowledge in a particular field through reading, watching, listening, 
or hearing existing works and he/she then fixes existing knowledge in a creative way 
into a type of medium of expression. Hence, the quicker and more broadly the author 
acquires knowledge, the sooner he/she generates his/her work. For example, the 
creation of the Harry Potter novel series not only resulted from the genius 
imagination of J K Rowling, but also stemmed from the long tradition of the Scottish 
literary excellence, in addition to accumulated cultural knowledge of global human 
beings. Rowling successfully used existing human knowledge created by a number 
of previous renowned creators such as Nancy Kathleen Stouffer,
226





 Sir Walter Scott, and numerous other children’s fairy 
tales into her novels. The number of legal disputes that Rowling was involved in 
after releasing her novels provides good evidence for the fact that Rowling creatively 
reused previous knowledge of human beings contained in previous expressions. 
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Similarly, the case of the popular Flappy Bird game, created by a Vietnamese man, 
Dong Nguyen,
229
 is a good example for the inheritance of knowledge. This game 
creatively uses images of pipes and coin sound effects from a game called Piou Piou 
created in 2011.
230
 Moreover, the Flappy Bird game was written by using software 
called the Open Source Software Android, which was written, developed and shared 
by millions of users. More broadly, Joel Mokyr identified the spread of useful 
knowledge that accompanied the Enlightenment as a direct enabler of the Industrial 
Revolution.
231
 During this age, the wide spread of useful knowledge around the 






 posited that 
the competence of acquiring access to knowledge determines how quickly 
improvement in knowledge translates into innovation. 
Economic growth via constant innovation is explained as the change of rules or 
the growth of knowledge. Metcalfe says ‘all economies are knowledge based and 
could not be otherwise’.235 Therefore, ‘Economies can grow because knowledge can 
grow. The locus of the wealth of nations is the human mind and its propensity to 
originate, adopts, and retains new ideas [new knowledge accumulated into 
innovations]’.236 Agents in question, referred to as Homo Sapiens Economics, are 
carriers who use rules for operations and also originate, adopt, and retain novel 
generic rules (innovations).
237
 A Homo Sapien is a smart man who not only can 
make and use tools as an animal, but also make and use animal rules to make generic 
change. Therefore, Homo Sapiens are chosen as ‘a generic carriers of rules [existing 
innovation] and are capable of originating, adopting, and retaining new knowledge, 
and so of becoming different [new innovation]’. 238  Logically, economic growth 
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begins with a novel idea (innovation) in a single agent (innovator) and is then 
adopted and retained by other agents (a population of carriers) so as to form a stable 
rule (stable innovation).
239
 This stable rule in turn is improved by new rules (new 
innovation) to progress the existing rule. This means that there are two prerequisites 
in order to have economic growth: a new idea (knowledge hindered inside an 
innovation) and the dissemination of that idea (the diffusion of knowledge) to the 
public. Without one of them, economic growth cannot happen. 
3.2.3 Knowledge access is particularly important for decentralised innovation in 
the digital age 
The digital age has created chances for everyone involved in creative activities, 
and this has led to the era of decentralised innovation, where not only industrial 
fields can provide innovation but also consumers. In the traditional culture of the 
centralised era, users or consumers passively consumed innovative products without 
shaping and controlling them.
240
 Innovation was centred merely within the 
engineering environment or within firms.
241 
 In contrast, decentralised innovation is 
characterised by the fact that the main source of innovation is customers, the internet 
community, and, at the end, the research teams with industries.
242  
Decentralised 
innovation has emerged as a new era of innovation, which increases the rates of 
innovation. For example, a series of recent changes in digital technologies created 
new opportunities for individuals to take more active roles in creativity than was 
possible in the past. The global spread of the internet, digital cable TV, 3G networks 
for mobile phones, and cheap digital creation devices (such as digital cameras, 
laptops, iPods, audio-visual recordings) empowers the users’ capability to engage in 
creative activities such as modifying, remixing, and manipulating the cultural objects 
they have received. Web 2.0 applications such as blogs, podcasts, wikis, or video 
sharing enable users to easily share their work and to play a more active role in 
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content creation and knowledge distribution.
243
 This has resulted in the dramatic 
increase of user’s participation into creating content,244 leading to the sharp increase 
of user innovation. Consumers do not passively but rather actively consume finished 
products by modifying and integrating pre-existing innovation to suit their own 
needs. According to Nesta’s survey, 8% of all respondents engaged in user 
innovation at the consumer level by modifying or creating products and software, 
and it was estimated that potentially over 3 million consumers in the UK had been 
engaging in innovative activities. At the firm level, it was recorded that 10.3% of the 
total respondents engaged in innovation. In Canada and the Netherlands, user-
generated content is estimated to be 40% and 54% respectively.
245
 User innovators or 
user-created content frequently involves modification and creation of both cultural 
goods and equipment. Regarding cultural goods, digital mashups in which users 
combine audio, video, pictures, or textual materials of pre-existing works to create 
new works are popular today. For instance, The Grey Album created in 2004 by 
Brian Burton was integrated from the Beatles’, The White Album.246After that, The 
Grey Album was remixed by some users into a video recording, The Grey Video, and 
publicly posted on social networks such as YouTube, DailyMotion, and Waxy.
247
 In 
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addition, many amateurs edit released movies by removing scenes or characters to 
make them humorous, or fan fiction writers create stories using characters from 
popular works to share on internet communities. Quite commonly, game players 
modify computer games, or create new games so that such games become more 
exciting or complicated. Game manufactures even encourage them to do so by 
providing them with ‘toolkits’.248 An example of this is the application of Open-
Source Software. It was generated from an information technology expert, Linus, 
who initially created the computer software operating system named Linus Torvalds. 
Unlike the commercial software of Microsoft or Apple, Open-Source Software is 
made available for free with its source code and allows users to modify or create new 
works as long as they share improvements and modifications with the broader 
community. At present, Open-Source Software has been developed by millions of 
volunteers worldwide via the internet and widely applied in a variety of platforms, 
including tablet PCs, mobile phones, and video games consoles.
249
 Furthermore, 
modifications or creations of windsurfers, snowboarders, kayakers, sports people, or 
mobile phone users who add more functions or make mass products more effective, 
flexible, or convenient are also product user innovations.  
The emergence of user innovations, referred to a prosumer or pro-ams,
250
 is 
obviously good for economic growth. It brings a huge amount of innovation for the 
economy; hence, promoting innovation should shift from the incentive of innovation 
within the industrial sector to the public. As mentioned above, innovation can appear 
not only within these enterprises, but also among users (consumers), and has created 
more value for the economy. Although most user-created content activity has been 
‘undertaken without the expectation of profit’,251 the spread of user-created content is 
a significantly disruptive force for how content is created and consumed, which 
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pushes content suppliers to improve the quality of their products. Moreover, due to 
the emergence of user innovation, traditional content suppliers have to shift their 
strategies toward new value added models. Additionally, new forms of business 
models that support user creation and distribution have been established. For 
example, in the field of publication and broadcast, publishers and broadcasters have 
shifted from merely one way distribution of content to interactive content diffusion, 
so that users can make comments, rate, and publish.
252
 Furthermore, new forms of 











 are a few 
of the numerous examples of new business models that developed successful services 
based on decentralised innovation. Furthermore, traditional business models have 
started to face competition from freely provided amateur-created content. This has 
recently been obvious in the fields of photography, design, and journalism, where 
photographers, journalists, designers, and others are now competing with freely 
available web content. 
In promoting decentralised innovation in the digital age, securing access to 
knowledge for the public is more necessary than ever before as innovation requires 
knowledge to be widely available so that everyone is able to access or use to create 
his/her own innovation. Digital technologies such as creative tools and search 
engines have created opportunities for users to actively take part in innovative 
activities. Digital platforms such as blogs, wikis, social networking sites, and other 
distribution websites have also created more possibilities for users to learn, build up 
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their ideas, collaborate with others, and share their innovations. However, the main 
source users need for their innovative activities is knowledge content. For example, 
in order to create music mash-ups, an amateur requires access to existing songs. No 
access means no further creation. Therefore, decentralised innovation requires 
knowledge acquisition in the public. 
In summary, this section has shown that as a determinant of economic growth, 
promoting innovation is a must. In promoting innovation, access to knowledge is 
significantly important, as knowledge is a typical input of innovation. Access to 
knowledge is increasingly important in the digital era, where innovation is 
decentralised within the community. This position is connected to the overall thesis 
argument that limitations and exceptions to copyright facilitate access to knowledge, 
thus incentivising innovation. 
3.3 THE IMPORTANCE OF ACCESS TO KNOWLEDGE FOR 
DEVELOPMENT 
Access to knowledge is crucial for human development, as it ensures all human 
beings can enjoy central capabilities such as long lives, health, senses, emotions, 
imagination, political participation, and freedom. This section examines in detail the 
role of access to knowledge for human development grounded in the capabilities 
approach, or human development theory, articulated by Amartya Sen.
258
 The section 
corresponds with the overarching argument of the thesis by virtue of access to 
knowledge being vital for human development, and limitations and exceptions to 
copyright playing the typical role in facilitating it. 
3.3.1 Introduction of the human development paradigm 
Since 1990, after the United Nations Development Programme (UNDP) 
launched its first Human Development Report,
259
 the mainstream thought on 
development has focussed on the theory of human capabilities, known as 
‘capabilities approaches’ or ‘human development’, articulated by Amartya Sen and 
developed by a number of leading philosophers such as Martha C Nussbaum, Sabina 
Alkire, Anthony Atkinson, Mahbub ul-Haq and Severine Deneulin. Currently, 
development is understandably more than GDP growth, more than income or wealth. 
It is a process of ‘enlarging people’s choices in order to live a long and healthy life, 
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to be educated, and to have access to the resources needed for a decent standard of 
living’.260 Human development is the process that creates a ‘conducive environment 
for its citizens to develop their capabilities’.261 Development, Sen said, should be 
evaluated in terms of ‘the expansion of the capabilities of people to lead the kind of 
lives they value and have reason to value’.262 
What are capabilities? Sen and his colleagues posited that this is ‘the term of 
what is this person able to do and to be?’.263 Sen defined capability as ‘a person’s 
ability to do valuable acts or reach valuable states of being’. 264  He considered 
freedom to be one of the most basic elements of human development. Capability, 
thus, is a kind of freedom.
265
 He stated that ‘the freedoms of individuals as the basic 
building blocks of development’ 266  and ‘assessment of progress has to be done 
primarily in terms of whether the freedoms that people have are enhanced’. 267 
According to Sen, a society is more developed when its individual members have 
benefits from a greater freedom to achieve what is constituted as their well-being.
268
 
Alkire clarifies that the objective of expanding the freedom of people is to enjoy 
‘valuable doings and beings’.269 Therefore, the role of government is to create and 




Based on Sen’s argument about the importance of freedom for human beings, 
Nussbaum goes further by establishing a list of 10 central capabilities to satisfy 
central human functioning: life; bodily health; bodily integrity; senses, imagination 
and thought; emotions; practical reason; affiliation; other species; play; and control 
over one’s environment.271 Each of the central capabilities is equally important for 
human life, as ‘delivery of these ten capabilities to all citizens is a necessary 
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condition of social justice.’272 ‘All are distinctive, and all need to be secured and 
protected in distinctive ways’.273 Nussbaum asserted that a society must ‘secure to all 
citizens at least a threshold level of these ten central capabilities’. 274  Central 
capabilities require development not only to be successful in building an economy, 
but also to enable lifestyles to flourish. It ensures that all human beings have long 
lives with good health, are adequately nourished, have adequate shelter, free 
movement, and are secure against violent assault. Additionally, it allows people to 
use their senses, to imagine, think, and reason, and to do these things in a ‘truly 
human’ way. In order to do that, all people must be literate, numerate, and 
adequately educated. Moreover, a decent society must provide people with the 
capability to live with love, experience grief, longing, gratitude, and justified anger. 
People are also able to laugh, play, and enjoy recreational activities. Furthermore, 
they are able to work, engage in various form of social interaction, participate 
effectively in political participation, be able to be treated equally, have freedom of 
expression, and have freedom of choice.  
Moreover, measuring people’s capabilities must be compatible with the 
cultural condition
275
 of each nation. Nussbaum emphasised that the question ‘what 
are people of the country actually able to do and to be?’ must be ‘given in each 
culture’s conditions’.276 According to Nussbaum, the most important functions and 
the associated capabilities to measure the quality of life of individuals depends on the 
cultural standards of each society.
277 
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3.3.2 The role of access to knowledge on human development 
Access to knowledge is fundamentally important for human progress,
278
 
because knowledge is ‘a resource of unique importance to human development’279 or 
the central theme of human progress.
280
 Romney states that  
Knowledge, found mostly in humans, arises from human inventions, is learned and handed 
down from one generation to the next, and usually varies from one society to another…it is 
shared among relevant participants and…it is learned as part of our social heritage…In short, 
careful reflection reveals that the very notion of [knowledge] involves sharing of ideas, 
concepts, behaviours, etc…by more than one person.
281
 
Over time, knowledge has been accumulated when people observed natural 
phenomena in their environment and tried to establish rules and patterns in them. A 
variety of accumulated knowledge in economics, law, geography, relationships, 
personalities, arts, and literature empower humans to increase their political freedom, 
participation, education, and other choices. Romney indicated that ‘living standards 
today are higher than the eleventh century, primarily because we know more than 
medieval peasants’.282 Similarly, Stiglitz posited that the development of nations is 
not only contributed to by the accumulation of capital, it is ‘largely attributed to 
closing the knowledge gap, the gap between the more developed and less developed 
countries in the knowledge of how to transform inputs into outputs’.283 That is to say, 
the progress of humans depends on the exploitation of the stock of knowledge, and 
knowledge has ‘a tremendous impact on social cohesion and development’.284 
In addition, cultural knowledge, which is ‘the sum total of the knowledge 
shared and transmitted by the members of a particular society’,285 is a reservoir of 
creation, as well as a special resource for human capabilities:  
The arts enrich the social environment with stimulating or pleasing public amenities…and 
artistic activity, by stimulating creativity…and enhancing innovation. Works of art and cultural 
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products are a collective ‘memory’ for a community, and serve as a reservoir of creative and 




Similarly, the Australian Bureau of Statistics
287
 posited that cultural knowledge 
is not only a means to achieve economic growth, but also a factor of human 
development. To UNESCO, cultural knowledge gives man the ability to reflect upon 
himself.
288
 It makes specifically human, rational beings, endowed with a critical 
judgement and a sense of moral commitment. Via cultural knowledge man 
‘expresses himself, becomes aware of himself, recognise his incompleteness, 
questions his own achievements, seeks untiringly for new meanings and creates 
works through which he transcends his limitations’.289 Cultural knowledge has the 
power to determine how people think, talk, and react. It seriously influences human’s 
knowledge, beliefs, habits, attitudes, communication, rituals, education, etc. 
Academia also agreed that cultural knowledge contributes to social cohesion, offers 
new livelihood opportunities,
290
 maintains cultural diversity,
291
 and reduces social 
conflict, respects local values, and spurs sustainable development.
292
 
The spread of knowledge has strong connections to human welfare, because it 
is the means upon which people can learn and grow and then transmit existing 
knowledge from one individual to another.
293
 Mokyr emphasised that the 
improvement of human capabilities ‘depend first and foremost on the efficiency and 
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cost of access to knowledge’.294 Shaver noted that the spread of knowledge in the 
areas of agriculture, industry, art, and medicine has led to the improvement of 
human’s capabilities to live a long and healthy life, and enjoy joy and happiness via 
senses and emotions.
295
 He illustrated this point using cases of poor countries where 
it is difficult to access knowledge from learning materials, or advanced knowledge in 
medical treatment, new medicines, or communication technologies due to multiple 
causes such as poor infrastructure, high prices, malfunctioning markets, and legal 
restriction. As such, poor countries have suffered from the inability to translate 
existing knowledge to useful knowledge in order to improve human welfare.
296
 In 
comparison, wealthy individuals in the most developed countries, according to 
Shaver, efficiently obtain useful knowledge, so they effectively share benefits of 
advances in human knowledge.
297
 Shaver then concluded that: 
Innovation and diffusion of knowledge contribute to human welfare in a number of ways, not 
simply through the sale of more and higher-value goods on world markets. Quality of life may 
be improved by expanding people’s ability to access, utilise, and contribute to knowledge in 
ways that may not have direct profit potential – such as solving social problems neglected by 
the market, promoting and defending political and cultural freedom, and expressing human 
values through discovery and communication.
298
 
The specific case of the spread of cultural knowledge, defined as cultural 
exchange or cultural diversity, is stressed as
 ‘the key to sustainable human 
development’299 because it creates a rich and varied world that increases the range of 
choices and nurtures human capacities and values.
300 
Cultural exchange around the 
world, or cultural diversity, manifests as the spilling over of knowledge. It takes 
diverse forms across time and space; thus, it is ‘the common heritage of 
humanity’301. It ‘widens the range of options open to everyone; it is ‘one of the roots 
of development, not simply only economic development, but also as a means to 
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achieve a more satisfactory intellectual, emotional, moral, and spiritual existence’.302 
It expands the freedom, fairness, equality, democracy, and participation of human 
beings. It improves quality of life, education, health, and enriches the cultural 
heritage of human society. In short, it results in improvement of social justice or 
human well-being. 
In addition, rich access to cultural knowledge also contributes to human 
progress, as it is a ‘predicate for creative play’303 – one of the 10 human central 
capabilities. Progress of human beings occurs when users explore, learn, and use 
cultural knowledge hidden inside cultural products, and then create their own 
creative play within society.
304
 The current practice of user innovation provides an 
example. As stated above, recently user innovators have emerged who are the users 
of cultural products and also the innovators. Mostly, such innovators invent things 
for non-commercial purpose.
305
 Some individuals create or modify products or 
processes due to enjoyment or education. Studies of Open-Source Software 
communities indicated that many innovators developed software because of their 
passion and learning desires.
306
 Coming back to the case of the Flappy Bird game, 
this game was free and was created by a game amateur. In creating it, the creator 
needed to gain access to the Android platform, which is fortunately free for public 
access. Following this, he obtained ideas or knowledge about games on mobile 
devices such as mobile phones, tablets, and laptops. Next, he gained some experience 
by playing some previous games such as Piou Piou. If more users are able to gain 
access to such knowledge, more games might be created; thus, more added value is 
released and more contributions are made.
 
William Fisher contended that user 
innovation enhances human life.
307
 It not only promotes a good life, but also satisfies 
fundamental needs, including autonomy, competence, engagement, self-expression, 
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and community. Therefore, increased access to the distribution of cultural 
knowledge, or expression for users to utilise, explore, and manipulate for purpose of 
creative play, is beneficial for a good life. 
Moreover, access to knowledge for decentralised innovation positively impacts 
human development. The motivation of user-created content is mostly connected 
with peers, ‘achieving a certain level of fame, notoriety or prestige, and self-
expression’;308  therefore, such activities can provide information and knowledge, 
educate citizens, and build collaboration between them. As worded by the OECD, 
‘user-created content can also be seen as an open platform, enriching political and 
societal debates, diversity of opinion, free flow of information, and freedom of 
expression’.309 All of these factors enrich human lives. 
In summary, this thesis argues that wide-spread access to knowledge is a 
fundamental component of human progress, because knowledge is a resource of 
unique importance to human development. Knowledge accumulated and transferred 
from one generation to the next helps people to learn and grow. Cultural knowledge 
is particularly important for human development, because it has the power to 
determine how people think, talk, and react. It seriously influences human’s 
knowledge, beliefs, habits, attitudes, communication, rituals, and education. Access 
to knowledge improves quality of life by enhancing human’s capabilities, such as 
education, health, participation, play, and senses. This argument connects to the 
theme of the thesis: that a balanced copyright system with proper copyright 
limitations and exceptions will ensure that members of society have sufficient access 
to knowledge to use, learn from, and reproduce for the purpose of enhancing human 
capabilities. 
3.4 ACCESS TO KNOWLEDGE, ACCESS TO THE EXPRESSION OF 
KNOWLEDGE AND COPYRIGHT 
It can be argued that copyright does nothing in regards to access to knowledge, 
because it protects works expressed in a material form, not the knowledge content 
itself. This is not accurate, because access to knowledge has a close connection to 
access to the expression of knowledge. This section emphasises that copyright 
protection may impact access to knowledge because it creates barriers to access and 
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to the expression of knowledge; thus, copyright impacts on innovation and 
development. It supports the argument that copyright impacts on innovation and 
development, as it impacts on access to the expression of knowledge, which 
determines the rate of innovation and development. 
3.4.1 The relationship between access to knowledge and access to the expression 
of knowledge 
Knowledge content cannot exist by itself, but requires expression in a certain 
way, as it is a process by which a novel idea is originated and invented by an 
individual carrier, and then adopted and retained by a population of people.
310
  To be 
accepted as knowledge, rules must be adopted and retained by many people. In order 
to do so, knowledge must be encoded into a certain type of expression, such as oral, 
performance, written, or video clips by an agent, and then decoded into knowledge 
by other agents.  
Knowledge can be encoded and transmitted directly by word of mouth from 
individual to individual, but all important knowledge has been fixed in a tangible 
medium of expression. For example, traditional knowledge, which is ‘knowledge, 
know-how, skills, and practices that are developed, sustained, and passed on from 
generation to generation within a community’,311 mostly transmitted in oral forms 
from ancient times to present.
312
 Traditional knowledge contains rich information of 
arts, craft, dance, and cultural expression, belief systems, customary law, 
environmental knowledge of plants and animals, and kinship systems.
313
 It is not 
copyrightable if it is often in oral form. However, important knowledge that shapes 
mainstream knowledge of human beings has existed in concrete form, whether it is 
written on a piece of paper, recorded on an audiotape or videotape, or stored on a 
computer disk or hard drive. Indeed, across the world, knowledge is often contained 
in a material form such as books, articles, images, posters, diagrams, figures, or 
digital forms. This is particularly true of scientific knowledge, which is extremely 
important for innovation and development, as scientific knowledge ‘has led to 
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remarkable innovations that have been of great benefit to humankind’ 314  and 
‘contributes to providing everyone with a deeper understanding of nature and 
society, a better quality of life, and a sustainable and healthy environment for present 
and future generations’.315 Scientific knowledge often exists in written expressions316 
and is protected by copyright. Hence, access to scientific knowledge often requires 
permission to access the expression of such knowledge. Even with traditional 
knowledge, many have been written down by living authors and are protected by 
copyright. For instance, the book Woman From Nowhere
317
 written by Kerry 
McCallum contains cultural stories retold by an indigenous person, Hazel McKellar. 
This book is protected by copyright, so the access to such cultural knowledge is 
restricted by copyright protection. That is to say, getting access to knowledge for 
innovation and development often requires people having access to its expression, 
which is copyrightable.  
3.4.2 Copyright and access to knowledge 
Copyright protects the expression of the ideas, not the ideas themselves;
318
 
hence, it restricts people from accessing knowledge when it erects a barrier for them 
to touch the original expression of knowledge. In obtaining knowledge, people 
initially have to access its material form, adopt it, and reuse it. If knowledge is 
transmitted orally, copyright does not evolve. Copyright is there to stop people from 
using it without permission. For example, Eskimos’ knowledge on how to hunt a 
polar bear is transmitted orally from generation to the next; such knowledge is not 
protected by copyright. However, if this technique is written down (subject to the 
permission of the native people), this work is protected by copyright. If someone 
would like to learn the technique, he must either travel to the northern circumpolar 
region or have the right to access the book. In addition, in the field of classical music, 
a potential composer who wants to create a composition must be a learner, first 
through reading or listening to classical music works to get ideas in this field and 
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then generating his/her own works. Copyright allows the copyright owner to control 
the access to the knowledge expression; thus, restricting access to the knowledge. 
3.5 BALANCED COPYRIGHT AND ACCESS TO KNOWLEDGE FOR 
INNOVATION AND DEVELOPMENT  
Copyright began at the beginning of the 18th century in England in the British 
Statute of Anne 1710 after the invention of the printing press by Johann Gutenberg. 
From its birth, copyright law has been a means to solve complex conflicts of interests 
among authors or creators, editors and users in dissemination of information and 
usage of cultural goods. It plays an important role in ‘determining whether 
knowledge is shared widely for the benefit of all, or controlled and monopolised for 
the benefit of a few’.319 This section evaluates how the copyright system works and 
how it impacts on access to knowledge. First, copyright protection that provides 
incentives to authors to invest in the production of cultural works is discussed. 
Mainstream thought established from the first copyright law in the Statute of Anne is 
that copyright encourages learning by granting copyright owners exclusive rights 
over expression so that they can recoup their cost of production.
320
 However, this 
dominant copyright theory delays the spread of knowledge and impedes innovative 
creativities and human progress within society because it focuses on monopolies for 
production rather than access. A balanced approach to copyright, where limitations 
and exceptions are important, is necessary to enure the public can obtain sufficient 
knowledge and information for further innovation and development. This section 
then concentrates on a balanced copyright towards access to knowledge for 
innovation and development. This argument links to the overall concept of the thesis: 
that a balanced copyright, where copyright limitations and exceptions are essential, is 
a must to facilitate access to knowledge for innovation and development. 
3.5.1 Knowledge and copyright protection for innovation and development 
This thesis has shown that knowledge or ideas are central to innovation and 
human development; hence, access to knowledge is a determinant of innovative 
                                                 
319
 Lea B Shaver (eds), Access to Knowledge in Brazil (Yale University Press, 2008) 8. 
320
 The title of the Statute of Ann 1710 declared that this law is ‘an Act for the encouragement of 
learning, by vesting the copies of printed books in the authors and purchasers of such copies, during 
the times therein mention’. See more at Ronan Deazley, ‘Commentary on the Statue of Anne 1710’ in 
L Bentley and Kretschmer (eds),  Primary Sources on Copyright (1450-1900) (University of 
Birmingham, 2008) 
<http://www.copyrighthistory.org/cam/commentary/uk_1710/uk_1710_com_272007105424.html> 
(retrieved 11 January 2013).  
 Chapter 3: Copyright, Innovation, and Development 73 
activities as well as developing human capabilities. This then raises the question: 
why do we need copyright, as it can temporarily block access to knowledge by 
controlling users’ access to the expression of knowledge? 
 Actually, copyright protection is a vital part in allowing people to share their 
knowledge because the nature of knowledge is a public good, which is typically non-
rivalrous and can be non-excludable. As said in Section 1.1.4, copyright, as an 
external force, grants the copyright owner a limited monopoly in order to control and 
charge on the use of the work to recoup on investment of production. Doing so 
stimulates the author to invest more in the next creation of the expression and 
willingness to disseminate their expressed knowledge to others.  
According to the Neoclassical Economists, copyright protection, a part of 
intellectual property rights, is a means for incentivising innovation, as it stimulates 
creators via economic return. Knowledge is a public good, so ‘the copyright law 
specifies the existence of property rights in goods that do not yet exist and that will 
not be called into existence without the knowing participation of an artist or 
author’. 321  Moreover, it is necessary to maintain copyright protection, otherwise 
‘appropriability problems would occur’.322 For instance, Landes and Posner believed 
that the purpose of copyright law is to ‘maximise the benefits from creating 
additional works, minus both the losses from limiting access and the cost of 
administering copyright protection’.323 This is because the expenditure to produce a 
copyright work consists of the cost of creating the work, the ‘cost of expression’, 
plus the cost of reproducing the work. The cost of production includes the cost of 
copying plus copyright enforcement costs. The author only creates the work when 
expected revenue exceeds such costs. Hence, if the cost of copying is low (due to the 
technological advances), copyright protection should expand to lift the copyright 
enforcement cost. Plant said that although authors still keep creating their works even 
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in the absence of copyright,
324
 ‘the higher the profits from the copyright monopoly, 
the greater the willingness to publish the doubtful successes’.325 
In addition, copyright protection may bring Foreign Direct Investment (FDI) 
and technology transfers to developing countries, which are good for economic 
development in developing world.
326
 In theory, firms engage in FDI to maximise 
profits or value. Thus, FDI may rise as IPR levels strengthen to the extent that IP 
protection (copyright) affects the ability of firms to capture rent and returns on their 
investments. Theoretical literature contains a number of studies on the effects of IRs 
on FDI in developing countries. For example, Lai
327
 developed a model in which 
northern firms innovate, while southern firms imitate. If and when a southern firm 
successfully copies a northern innovation, it becomes the producer and exporter of 
the good due to its factor cost advantage, thereby displacing the northern firm that 
was the original innovator of the good. Northern firms, however, have the option to 
produce in the south; that is, to be a multinational firm. Wages are lower in the south, 
but imitation risks are higher. Therefore, stronger IPRs (copyright) in the south 
reduce the risk of imitation and increase the expected returns of being a multinational 
firm. As a result, more production is transferred from the north to the south. This 
means stronger IPRs are associated with higher rates of FDI.  
Maskus and Penubarti
328
 and Yang and Maskus
329
 assert that strong IPRs 
(copyright) increase the volume of technology transfer to developing nations. A firm 
in country X transfers IP-sensitive commodities to country Y, and country Y then 
strengthens its IPRs. On one side, the firm expands its market because of a reduction 
in imitation by local firms. The demand curve it faces in country Y shifts out. On the 
other side, stronger IPRs (copyright) in country Y lift the firm’s market power up, 
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reducing the elasticity of the demand it faces. Makus and Penubarti posited that a 
market expansion effect and a market power effect stimulate firms to transfer 
technology to other countries.
330
 More convincingly, Dunning
331
 found that the 
composition of technology transfers depends on three main factors: ownership, 
location, and internalisation. The ownership factor influences a firm’s decision to 
enter a foreign market. A firm selling a good abroad has a disadvantage competing 
with producers who know the local market better. Thus, the firm needs some 
advantages to encourage FDI. The location factor also influences a firm’s decision to 
enter via export or FDI. Exporting goods may cost less than setting up a subsidiary 
abroad. Hence, the firm needs some locational incentives to undertake FDI. The 
internalisation factor influences a firm’s decision to produce the good through its 
subsidiary or to licence the production to another party. The firm will only choose to 
internalise production if it has some advantages to control the production process. 
Fortunately, strong IPRs in the host country can affect each of these factors. Firstly, 
the protection of ownership of valuable intangible assets helps a firm to overcome 
the costs of setting up a subsidiary abroad, as well as stimulating the multinational 
firm’s incentive to innovate and invest in R&D that gains more valuable intangible 
assets. These assets, in turn, would become the basis for future FDI or other 
technology transfers. Secondly, the strength of IPRs in a host country makes up part 
of the local business investment climate. Thus, it provides a locational advantage for 
firms to establish a subsidiary in a host country. Thirdly, IPRs can influence the 
firm’s decision between FDI and licensing. If IPRs are strong and enforceable, firms 
are more likely to license the production to other parties. If IPRs are not sufficiently 
strong, firms are more likely to internalise the value of the asset by producing the 
good in-house (within a local plant or a subsidiary) or by licencing it to a close 
affiliate. 
In short, traditional literature has illustrated that copyright protection as an 
economic tool could increase incentives to innovation, and increase FDI and 
technology transfer between firms and countries. However, recent debates have 
opposed this point by stating that a copyright balanced between private protection 
and the public interest in accessing copyrighted works without slanting towards 
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private protection is what is required. The next section discusses a balanced 
copyright and how it can facilitate innovation and development.  
3.5.2 A balanced copyright facilitates access to knowledge 
Since the 1990s, the Evolutionary Economists have taken the balanced 
approach that copyright can facilitate innovation and economic growth via 
production stimulation associated with the encouragement of dissemination. They 
noted that knowledge growth, the gene of innovation, and the origin of development, 
are determined by imitation and invention.
332
 Imitation refers to the capability to 
access knowledge, where people can obtain knowledge to learn, use, and reuse it in 
creative way; whereas invention means the production of knowledge. The degree of 
imitability and inventibility depends firstly on the legal protection of copyright.
333
 
Copyright brings fair return to copyright owners in order to encourage the production 
of knowledge expression in the first place. However, it restricts the imitation or 
access to knowledge in exchange for greater production. Therefore, overly strong 
copyright protection shrinks the access to knowledge or imitation, but too weak 
copyright protection decreases the motivation of invention. Both circumstances 
restrict knowledge growth.
334
 Hence, copyright must balance between protecting 
copyright owners’ exclusive rights and encouraging access to knowledge to facilitate 
innovation and development. Lunney observed that ‘the more desirable a work is, the 
greater is the need to ensure the creation of the work and the greater the need to 
secure its widespread dissemination’.335  Schmid also emphasised that how much 
copyright facilitates innovation and economic growth depends on the capability of 
copyright to balance incentives to innovate and the access to information.
336
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<http://www.atrip.org/Content/Essays/Claudia%20Schmid.pdf> at 3. 
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Additionally, balanced copyright is necessary for the promotion of cultural 
diversity,
337
 which is a source of creativity and innovation in a community. It has 
been witnessed that numerous creations have generated from people who lived with 
cross-culture. Take the case of Britain’s greatest engineer, Isambard Kingdom 
Brunel, as an example.
338
 He is the creator of the Great Western Railway, the Clifton 
Suspension Bridge, and the ‘Floating Harbour’. Brunel’s invention is in part due to 
his genius, but more importantly, it was rooted in the fact that he was ‘a child of 
mixed heritage, with an English mother and a father who came to Britain as a refugee 
from revolutionary France’.339 Brunel is a great example of the notion that ‘when you 
bring strange or different elements together you have the ingredients for a divergent 
way of thinking, the prerequisite of inventiveness’.340 Likewise, ‘The Bristol Sound’ 
created critical acclaim in the US and even globally in the 1990s.
341
 It was comprised 
from a collection of bands, including Massive Attack, Portishead, Tricky, and Roni 
Size – their music grew out of a remarkable network of multi-ethic musicians. That is 
to say, growing cultural diversity is a source of creativity, innovation, and ultimately 
competitive advantage, which is the important element of development. Cultural 
diversity is strengthened by ‘ensuring the free flow of ideas, freedom of expression, 
equal access to art, and to scientific and technological knowledge, and the possibility 
for all cultures to have access to the means of expression and dissemination.
342
 It is 
obvious that balanced copyright, where access is secured, ensures the efficient 
movement of knowledge and expression.  
Balanced copyright is vital to ensure broad access for decentralised innovation 
in the digital age. As discussed above,
343
 decentralised innovation characterised by 
users’ generated content needs broad access to knowledge content for greater 
                                                 
337
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 See more at Tingoes planet, ‘The Bristol Sound’ (21 May 2011), 
<http://tingoes.wordpress.com/2011/05/21/the-bristol-sound/> (retrieved 8 October 2014). 
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production. However, knowledge content accumulated by expressions is protected by 
copyright that requires payment and permission per view. Hence, copyright 
infringement issues may arise as users adapt original works without permission or 
payment. Copyright limitations and exceptions, which allow the reproduction and 
adaptation of works without the authorisation of the owner in certain circumstances, 
are seen as tools to balance between protection and wide dissemination of knowledge 
to the public. Limitations and exceptions ensure the public can obtain content access 
for their greater production.  
Recently, a number of commentators have warned about the problem of 
current, overly-strong copyright protection for innovation and development and have 
suggested rebalancing the copyright sytem. Grossman and Helpman,
344
 Levine and 
Renelt,
345
 and Gould and Gruben
346
 asserted that strong IPR protection (copyright) 
increases innovation in the short term because the profitability of innovation 
increases, but in the long term the rate of innovation declines, as the law takes 
resources away from innovation. Horri and Iwasako found via empirical studies that 
strong IPRs protection (copyright) lowers the possibility of imitation and raises 
negative effects on growth.
347
 Likewise, Pamela Samuelson made an obvious point 
that strong copyright protection could not provide incentive for the creation of work. 
It would bring a long term of above-cost pricing, as well as substantial transaction 
costs to subsequent users. It impedes public access to many works that are no longer 
commercially exploited, but may still be of interest, and prevents the creation of 
many new derivative works.
348
 She then stated that ‘a well-functioning copyright law 
carefully balances the interests of the public and of the copyright owner’. 349 
According to Samuelson, a balanced copyright system should encourage and support 
creation and promote dissemination and enjoyment of work at the same time in order 
to foster growth, exchange knowledge, and culture.
350
 Patterson and Lindberg stated 
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 have all raised the issue of the necessity of balanced copyright. 
3.5.3 Unbalanced copyright law hurts innovation and development in 
developing countries 
Unbalanced copyright law provides too much protection of copyright owners in 
developing countries. In the harmonisation of global trade, developed countries have 
been pushing developing countries to join regional and international regimes, 
including the copyright regime, that are modelled by the developed world towards 
the strength of IPRs. A rapid global expansion and upward harmonisation of 
copyright protection has been seen in the past two decades, particularly since the 
TRIPS Agreement in 1994. In many developing countries, the terms of protection 
have expanded
360
 or have asked
361
 for the expansion from 50 to 70 years. The scope 
of protection has been extended to new subject matters such as computer software, 
databases, and subject matters other than works. A number of exclusive rights of the 
copyright owner have also been added.
362
 Moreover, the protection has been globally 
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recognised by bilateral, regional, and international treaties. Copyright protection has 
been mandatorily engaged into trade agreements, in which the protection of 
copyright is exchanged for concessions in other areas. Furthermore, the enforcement 
has been effectively enhanced by either civil or criminal penalties. In addition, 
copyright law supports copyright owners to use technological protection measures 
(TPMs) to control access and use by users.
363
  
Too much emphasis on the protection of creativity is bad for innovation and 
development of developing countries, as they need access to advanced international 
knowledge to improve growth rather than involve in creativity. In the 2000s, some 
scholars believed that IPRs (copyright) were beneficial for developing countries 
because they facilitated invention, attracted FDI and technology transfer, and 
improved the availability of medicine to contribute to poverty reduction and health 
improvement.364 However, developing nations increasingly raise opposition regarding 
IPRs role. Empirical studies by Leger emphasise that there is no evidenced link 
between strong IPRs and the increase of innovation in developing countries.
365
 In 
actuality, developing countries have low innovative capabilities and rely on industrial 
nations for the prevision of new technology and knowledge.
366
 Consequently, 
entrepreneurs in such nations must adopt new knowledge from industrial nations in 
order to increase the utilisation of knowledge and achieve accelerated growth. Most 
developing countries are importers,
367
 while ‘strong IPRs stimulate innovation and 
development in the source countries but cause losses for destination ones’.368 The 
evolution of strong IPRs raises the cost of importing knowledge: limited access. This 
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Moreover, unbalanced copyright is a significant barrier to human development 
in developing countries. As examined above in Section 2.2, knowledge is important 
for human progress, and access to knowledge is needed. In developing countries 
where not only material well-being but also quality of life is low, the demand of 
access is higher than the rest of the world. Copyright products that are too expensive 
make access impossible for the majority of the population. The level of development 
in education, for example, is low in developing nations,
370
 and education is a direct 
path towards food security, rising out of poverty, improving social, cognitive, and 
health issues, as well as equality and freedom in the society.
371
 Among various 
factors, overly strong copyright protection presents a barrier. It increases the price of 
educational materials and raises school fees. UNESCO noted that the publishers of 
the most-needed educational materials are located in the developed world.
372
 Rested 
on strong universal copyright protection, they push up the price of their educational 
materials. Developing nations are not able to afford this and this severely impacts 
people’s ‘ability to learn, enjoy, and play’.373  
In the digital age, unbalanced copyright – namely, too much protection and few 
limitations and exceptions – significantly threatens public access and harms 
innovation and development in developing countries. Recently, rapidly expanding 
and changing information and communication technologies stimulated by the internet 
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explosion have been witnessed in the developed
374
 and developing world
375
. This 
explosion has totally transformed the access to knowledge and the distribution of 
content.
376
 Knowledge and information have recently been encoded in digital 
formats
377
 and controlled by the copyright owner using technological protection 
measures (TPMs). TPMs or ‘digital locks’ are technological locks copyright owners 
use to restrict unauthorised access and use.
378
 They enable the copyright owner to 
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‘bill per use’,379  and detect unauthorised access effectively. They also allow the 
copyright owner to shape his own conditions or construct private rules for each end-
user using the digital licensing contract. Currently, copyright owners abuse TPMs as 
technical fencing to prevent all unlicensed access, even access permitted by law 
under copyright limitations and exceptions. The use of TPMs has been strongly 
supported by the global community under the WCT and WPPT and has been 
implemented by most nations. Circumventions of TPMs are liable as civil or criminal 
offences. Lawrence Lessig stated that current copyright laws have given copyright 
owners ‘the power to control innovation in the context of the Net’.380 In contrast, the 
international community has ignored the negative effect of strong TPMs protection 
into access. In particular, it requires that nation members enforce civil or criminal 
liabilities for circumventing TPMs without respecting limitations and exceptions, 
which provide public access. It is foreseen by Hala Essalmawi that ‘in 2018, 
academics, researchers, librarians, content creators, and library patrons will have 
very limited knowledge of copyright issues and of the options the system provides, 
including limitations and exceptions.’381 Developed nations, via bilateral, regional or 
international trade agreements, have tried to put more pressure on developing nations 
to enforce copyright
382
 and increase severe penalties on circumventing TPM acts, 
while most copyright laws in developing countries
383
 do not contain any exception 
that allows the circumventing of TPMs for implementing copyright limitations and 
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of a copyright work for a limited period of time and after that the use of the file becomes impossible. 
See more at Attorney-General’s Department, Australian Government, ‘Review of Technological 
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exceptions, for example circumvention in the interest of disabled access or long-term 
preservation. This results in the impossibility of legitimate access reserved by 
copyright limitations and exceptions due to the utility of TPMs in developing 
countries, because legitimate users privileged by limitations and exceptions cannot 
exercise their rights, as they are not allowed to break the digital lock. Hence, 
Pistorius said that ‘in these countries, the user’s rights to circumvention of technical 
measures in order to access works were eroded’.384 That is to say, digital technology 
has created an extra layer of copyright protection that controls the access and use of 
cultural expressions and that unbalanced copyright is going too far in the digital age. 
It is necessary to note that balanced copyright has recently been globally 
recognised. In the TRIPS Agreement, the definitive objective of IP protection is ‘the 
mutual advantage of producers and users of technological knowledge...conducive to 
social and economic welfare, and to balance of rights and obligations’. 385  The 
balance is also in correspondence with art 27 of the Declaration of Human Rights, in 
which the right of society is set up in paragraph (1), while the right of the author is 
protected under paragraph (2) at the same time: 
(1) Everyone has the right to freely participate in the cultural life of the 
community, to enjoy the arts, and to share in scientific advancement and 
its benefits. 
(2) Everyone has the right to the protection of the moral and material interests 




The Preambles of both the WCT and WPPT similarly underscore ‘the need to 
maintain a balance between the rights of authors (performers and producers of 
phonograms) and the larger public interest, particularly education, research, and 
access to information’.387 Similarly, UNESCO noted that state members commit to 
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‘ensuring protection of copyright and related rights in the interest of development of 
contemporary creativity and fair remuneration for creative work, while at the same 
time upholding a public right of access to culture’.388 
It is high time to call for a balance in copyright in developing countries. A 
balanced copyright system will deal with conflicting interests between the protection 
of copyright owners and access to knowledge for the public, and between facilitating 
creativity and sharing the identity of cultures. How can copyright be put into 
balance? The law simply needs to pay equal attention to both sides: production and 
access. To accomplish this, copyright ownership needs to encourage 
creators/innovators in their efforts for production by granting them a temporary 
monopoly for a specified length of time. However, the protection should not go too 
far. The law needs to bring sufficient access to knowledge to the public by restricting 
the monopoly when it conflicts with overriding public interests or the necessity for 
some members of the public to make a single copy of a work for the non-commercial 
purpose of education or private use. 
Copyright limitations and exceptions stand on the side of access to knowledge 
– ‘the other half of the social contract’ 389  that puts copyright into balance. 
Limitations and exceptions to copyright are those rights provided to users to access 
cultural materials without prior authorisation of copyright owners. They are 
sometimes called users’ rights in contrast to authors’ rights.390 They create an open 
zone for potential innovators to access existing knowledge, fix market failures in the 
economy, promote education, preserve cultural heritage, encourage freedom of 
expression, and the efficiency of knowledge flow.
391
  Stewart stated that: 
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The limitations on copyright are necessary to keep the balance between two conflicting public 
interests: the public interest in rewarding creators and the public interest in the widest 
dissemination of their works, which is also the interest of the users of such works.
392
 
In developing countries, exceptions and limitations to copyright are extremely 
important, as most citizens do not have the resources to purchase expensive 
knowledge goods. Ironically, the global community has not paid enough attention to 
them. Despite being stipulated in important agreements,
393
 the interpretation of 
copyright limitations and exceptions has been restricted and become narrower and 
narrower over time. Recently, the Trans-Pacific Partnership (TPP)
394
 proposal has 
even threatened to restrict the scope copyright limitations and exceptions, as ‘the 
most restrictive three-step language extends the test to exceptions and limitations not 
currently under the test’.395 Moreover, developing countries, including Vietnam, have 
not paid enough attention to constructing a proper set of limitations and exceptions to 
copyright. This is due in part to the fact that such nations were not aware of the 
benefits of those limitations and exceptions to copyright, while publishers and 
producers lobbied for strong copyright protection. The rest of this thesis intends to 
demonstrate the role of copyright limitations and exceptions and how to construct a 
pragmatic set of limitations and exceptions to copyright to promote innovation and 
development. 
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In summary, this section has shown that copyright plays the role of ‘drivers of 
innovative efforts’,396 hence facilitating innovation and growth. However, copyright 
protection restricts access to knowledge, which is necessary for long-term 
innovation, growth, and human development. Therefore, ‘the role of copyright in 
disseminating information and promoting welfare can only be effectively realised 
when copyright law reflects a balance between the competing interests of protection 
and access’.397 A balanced approach to copyright enables ordinary people around the 
world to benefit from the advances of the information age and allows them to 
generate a vibrant, participatory, and democratic culture. Copyright limitations and 
exceptions are an essential piece of putting copyright in balance, as they provide 
users or potential creators with the right to access copyright materials without prior 
permission from copyright owners. However, limitations and exceptions to copyright 
are often forgotten when drafting national copyright law, partly due to the lobbying 
of publishers and producers, and also due to not being recognised for their benefits. 
The role of copyright limitations and exceptions in promoting innovation and 
development is demonstrated in the next chapter. 
3.6 CONCLUDING REMARKS 
This chapter demonstrated the relationship between access to knowledge, 
innovation, development, and copyright. It indicates that innovation – the driving 
force of economic growth – is the utility of knowledge in new ways to create added 
value for the economy; it therefore needs requires access to knowledge for 
innovative production. In addition, knowledge is a unique resource of human 
welfare; thus, all citizens demand access to knowledge to enhance their capabilities 
to live long lives. 
Moreover, this chapter illustrated that people are often afraid of creating and 
sharing their new knowledge, because the nature of knowledge, as a public good, is 
non-rivalrous and non-excludable. They fear they will receive nothing from their 
knowledge if it is distributed and it is impossible to stop other people from using it. 
This impedes innovation and development, as it restricts people from accessing new 
knowledge and blocks the flow of knowledge. Copyright protection contributes an 
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external force to encourage authors or innovators to distribute their new knowledge 
by granting them exclusive rights within a limited time to control or monopolise their 
work in order to recoup their effort. However, the temporary monopoly of copyright 
owners over their product prevents the public from accessing the expression of 
knowledge, as the copyright owner erects intangible walls to touching its expression, 
such as licences, royalties, technological protection measures, and civil and criminal 
liabilities. This favouring of protection ignores the needs of the users. 
Therefore, this chapter emphasised the need for a balanced copyright system 
for innovation and development. A balanced copyright system supports access to 
knowledge by balancing between the rights of owners and users. Limitations and 
exceptions to copyright are provisions that provide rights for users or the public to 
access knowledge expression without prior permission of copyright owners. 
Limitations and exceptions are currently forgotten by law-makers in developing 
countries, while such nations have an extreme demand for knowledge access in order 
to further development. This argument provides the foundation for the next chapter 
on the theory of the role of copyright limitations and exceptions in promoting 
innovation and development. The next chapter discusses the role of copyright 
limitations and exceptions, how they are able to open spaces for access to 
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Chapter 4: The Theory of the Role of 
Copyright Limitations and 
Exceptions in Facilitating 
Innovation and Development 
There is no unfairness to owners of existing copyrights when some portion of the value of 
their works is used to subsidise the development of technologies that will 'grow the pie' for 





The previous chapter argued that access to knowledge is crucial for innovation 
and human development. To retain public access to knowledge, a balanced copyright 
system is necessary. Copyright limitations and exceptions are a vital part of keeping 
the copyright system in balance. They have occurred and existed due to the public 
benefit. They restrict the absolute rights of the copyright owner and encourage 
further innovative creations. This chapter begins with the role of copyright 
limitations and exceptions in facilitating further innovative activities by affording 
leeway for potential creators to access knowledge and providing ‘start-up capital’ 
which encourages investment into technological sites that contain huge risks in the 
digital age. Doing so spurs innovation or economic growth. Moreover, limitations 
and exceptions help to repair market failure that creates barriers for innovation and 
economic growth.  
In addition, copyright limitations and exceptions enhance human capabilities 
such as learning, play, freedom of expression, and participation. They create more 
opportunities for citizens to improve their freedom, enjoyment, and liberty in the 
society, and preserve cultural knowledge and foster cultural diversity by providing 
the public with access to cultural expressions. Additionally, copyright limitations and 
exceptions support education, which is vital for human development, by providing 
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students, teachers, and educational institutions with more access to educational 
materials without prior permission from the copyright owner.  
This chapter is central to the argument justifying the role of copyright 
limitations and exceptions in promoting innovation and development. It serves to 
answer the first research question: What is the role of copyright limitations and 
exceptions in promoting innovation and development? Answering this question is 
important, as it provides a strong justification to the objective of this thesis to outline 
recommendations for reforming Vietnamese copyright limitations and exceptions 
provisions towards encouraging and developing innovation and development.  
4.2 COPYRIGHT LIMITATIONS AND EXCEPTIONS PROMOTE 
INNOVATION AND ECONOMIC GROWTH 
Limitations and exceptions to copyright play an important role in promoting 
knowledge flow, as they make knowledge available to the public for free or at a 
reasonable price in some circumstances – namely for education, research, criticism, 
reporting news, reverse engineering, for libraries, and for impaired people. Thus, 
users find a way out of the deadlock erected by the copyright owner in order to 
obtain existing knowledge. They are able to lean on copyright limitations and 
exceptions to reduce input expenses for innovation. This encourages potential users, 
such as students, amateurs, and researchers, to evolve in innovative activities. 
Moreover, copyright limitations and exceptions are ‘breathing room’ for 
technological innovators to create new products, new markets rested on users’ rights, 
as well as stimulating entrepreneurs to invest in innovators in high-risk technological 
innovation. This is important for innovation and economic growth in the digital age, 
where the creations of amateur and disruptive innovations are the main factors 
contributing added value to the economy. This section seeks justifications to support 
the point that copyright limitations and exceptions facilitate innovation and 
development. It aims to strengthen the argument of the thesis that copyright 
limitations and exceptions can stimulate innovation in developing countries, 
including Vietnam. 
4.2.1 Copyright limitations and exceptions generate leeway for potential 
creators to access knowledge 
 Copyright limitations and exceptions leave space for access to knowledge, as 
they provide access to knowledge expressions without prior permission of the 
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copyright owner in certain cases, such as research, criticism, study, and archiving. 
Chapter 2 of the thesis identified that access to knowledge is essential for 
technological progress, as knowledge is a unique input of innovation. Knowledge of 
how to move a rock was a milestone for the development of the construction industry 
and knowledge of how to cure the illnesses of our ancestors was the foundation of 
the medical industry today.
399
 More recently, knowledge has been considered the 
centre stage in the world economy. Although most products exchanged on the routes 
of international trade are still physical goods, the amount of money charged for these 
products is mostly for the permission of using the ideas or expressions of innovators. 
For example, consumers buying iPhones, iMacs or iPads have paid large amounts of 
remuneration to copyright or patent owners rather than for the cost of the physical 
materials. Therefore, obtaining access to knowledge in a knowledge economy is a 
precondition for a person, a business, or a country to survive and grow.
400
 Access to 
knowledge is strictly controlled by the innovators through copyright protection. 
However, copyright limitations and exceptions open the door for users to obtain 
access legally. They allow students access to textbooks and computer software; 
researchers access to updated knowledge, journalists to use previous articles, and 
librarians to delivery means by which people can access the knowledge created and 
accumulated by past generations. Moreover, libraries and archives are able to rest on 
limitations and exceptions to create back-up copies of knowledge expressions for the 
purpose of preservation, which is extremely important for greater production. 
Impaired people have the opportunity to access copyright materials via limitations 
and exceptions to copyright as well.
401
 Parody or satire – humorous creative imitation 
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of the original work – has boomed recently, partly because of increasingly eligible 
access of users to political and social issues via the provisions of limitations and 
exceptions.
402
 Once again, the rules that ‘nothing comes from zero’ or ‘stand on the 
giant’s shoulders’ are repeated here to say that copyright limitations and exceptions 
have provided great opportunities for future innovators to ride on other’s innovations 
to create new innovations. Innovators, on one side, can harvest their fruit from 
commercialisation of their intellectual creations, but, on the other side, leave a way 
for potential innovators to develop and gain added value.   
Limitations and exceptions to copyright are even more important in developing 
countries where access to knowledge is the best way to reduce poverty and shorten 
the distance to the developed world, because they create an open zone for such 
nations to gain access. As indicated in Chapter Three, the developing world is 
increasingly demanding access to advanced knowledge from developed nations for 
the purpose of developing growth. Unfortunately, their financial budgets are 
limited,
403
 while overly-strong copyright protection makes the cost of access via 
voluntary licencing schemes expensive. It challenges developing countries who are 
seeking voluntary licencing schemes. Limitations and exceptions to copyright bring 
more chances for citizens in developing countries to obtain fresh knowledge from 
overseas. For instance, it allows a person to import and translate cultural work for 
private use. Furthermore, in the educational sector, it brings about huge opportunities 
for students, teachers, and educational institutions to make copies and reproduce 
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cultural expressions without prior permission of the copyright owner. As a result, 
more knowledge is spread throughout the country, greater adaption of knowledge is 
made within local firms, and more innovations result. 




More and more technological products today are witnessed as resting on 
copyright limitations and exceptions to introduce innovative products that enable 
users to access and reuse copyright works without permission from the copyright 
owner. Lohmann and Lee emphasised that copyright limitations and exceptions serve 
as part of the ‘star-tup capital’405 or ‘breathing room’406 for innovators to develop 
new technological innovations. 
Indeed, start-up capital is significantly important for disruptive innovation – 
the determinant of economic growth in the digital age. According to evolutionary 
economics, in the new era of the digital environment, rather than sustaining 
innovation, creative destruction or disruptive innovation is ‘dominant and drives 
economy growth’.407 Clayton Christensen, a prominent economist, in his work ‘The 
Innovator’s Dilemma’408 described new innovations as disruptive innovations, where 
‘neither manufacturers nor customers know how or why the products will be used; 
and hence, do not know what specific features of the product will and will not 
ultimately be valued’.409 This is different from sustaining innovations, which are 
maintained in most large companies. Sustaining innovations improve products to 
satisfy existing customers and drive up profit margins for established companies. 
Incumbent established companies generally dominate the world of sustaining 
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innovations and try to respond to the needs of their existing customers. These 
customers often ask for better versions of existing products rather than completely 
new technology. Disruptive innovations, in contrast, often result in worse 
performance, at least in the short term, for most existing customers, although they are 
generally ‘cheaper, simpler, smaller, and frequently, more convenient to use’. 410 
According to Lee and Lohmann, ‘breathing room’ or ‘start-up capital’ is extremely 
important for the development of disruptive innovations as they are often difficult, 
even impossible, to predict. Due to this inherent unpredictability, policymakers 
generally allow ‘breathing room’ for different types of technologies to develop so 
that society is able to try ‘many different possibilities in the marketplace’.411 Hence, 
Christensen stated that ‘start-up’ technology companies play an important role in the 
innovation of the digital age.
412
  
Limitations and exceptions to copyright provide ‘start-up capital’ for disruptive 
innovation. They are the ‘breathing room’ for ‘start-up’ technology companies to 
launch their innovations and withstand the threat of lawsuits or criminal prosecutions 
against innovators in relation to copyright infringement. A number of disruptive 
innovations have been created in recent years based on the rights supported by 
limitations and exceptions to copyright. First, in the Sony
413
 case in 1984, Sony Corp. 
introduced Sony’s Betamax, a video cassette recorder (VCR) 414  that allowed 
customers to tape television shows at home for later viewing (known as time-
shifting). In response to this technology, several movie studios sued Sony for 
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copyright infringement. Heated debates took place in the courts, as well as between 
scholars about the legitimacy of the product. Hollywood movie studios at that time 
preferred that their existing products—such as laser discs rather than VCRs—be used 
to distribute their movies. They attempted to ban the VCR on the basis it could cause 
massive losses in revenue for the Hollywood movie industry. Ultimately, the 
Supreme Court held that home time-shifting recordings were a permissible fair use 
and the VCR was definitely lawful because the technology was capable of 
‘substantial non-infringing uses’.415 Lohmann wrote, ‘the fair use of time-shifting 
provides part of the “start-up capital” for Sony’s Betamax’. 416  Similarly, as the 
Supreme Court explained in the context of discussing the Sony safe harbour, 
copyright limitations and exceptions provide ‘the breathing room for innovation and 
a vigorous commerce’.417 
Similarly, fair use strongly supports Apple’s iPod products as ‘start-up’ capital.  
IPods, along with iTunes music download software, enable users to make multiple 
private copies of copyrighted work.
418
 Apple celebrated its 15 billionth song 
downloaded between mid-2003 and June 2011. The rate of growth has been around 4 
billion annually since 2009.
419
 The impressive number of sales would not be possible 
if the device was not a fair use enabling technology. In fact, iPods, iPhones, or iPads 
enable users to make multiple private copies of copyrighted works. Those copies are 
allowable by format-shifting of the fair use doctrine in the US law. Hence, a 
customer buys a song from iTunes or copies it from his or her CD collection, the 
song is then automatically saved in the cloud and can be downloaded by any other 
devices that have iTunes installed. Lohmann thus concluded that without the pre-
existing stock of music with which to fill the iPods and the possibility to make 
multiple copies of such music, the device would be far less attractive.
420
  
Likewise, Google Book Search (or Google Print) is another new technology 
launched in late 2004 based on the fair use defence. It allows its users to search the 
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text of copyrighted books, sometimes without permission of copyright owners. A 
number of publishers and authors sued Google for copyright infringement. They 
feared that this technology would cause them loss of revenue. Google pointed out 
that users of the search engine do not see the full text of a book unless they get 
permission. They can only view excerpts called ‘snippets’ of the book that show 
enough information that users can evaluate whether a given book is indeed of 
interest.
421
 The reproduction of excerpts of the books can be invoked as fair use 
(quotation). Notwithstanding the opposite views around this issue still being 
discussed, and a settlement agreement of stakeholders reached in 2008, Google Book 
Search now includes over 12 million works that users can search for keywords.
422
 It 
is clear that Google Book Search is an extraordinarily valuable tool for the welfare of 
the public. Electronic Frontier Foundation Fellow Michael Barclay said ‘The fair use 
doctrine allows for services like Google Book Search – they cause no economic harm 
and serve the welfare of the public’.423   
That said,if there were no copyright limitations and exceptions – such as the 
flexible fair use doctrine existing under US copyright law – such disruptive 
innovations would not have a basis for their existence. Moreover, such technologies 
can be a key input into the value of new technologies in the future. Therefore, it is 
possible to say that copyright limitations and exceptions are essential to fertilise and 
nurture innovations. Lohmann concluded that:  
The fair use doctrine sets private copying beyond a copyright owner’s reach to encourage the 
development of new technologies that will “grow the pie” for both existing and future 
copyright owners.424 
4.2.3 Copyright limitations and exceptions encourage investment and create 
new markets for technology companies
425
 
Copyright limitations and exceptions encourage entrepreneurs to invest in and 
create new markets, as they decrease the risk of investment on disruptive innovation. 
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Schumpeterian literature concludes that the entrepreneur is the active stimulant in 
economic growth because the entrepreneur is willing to invest in new innovation to 
create new products and processes with increasing profits.
426
 The entrepreneur is an 
agent that takes risk in trying new ideas and commercialising them in the market. 
Only successful agents are able to harvest huge profits through a temporary 
monopoly, and the less successful collapse.
427
 The dynamic of profits leads the 
entrepreneur to the investment of innovation. In measuring profit, restricting risk, 
including the risk of legal litigations, is strictly considered by the entrepreneur. 
Copyright limitations and exceptions help the entrepreneur to avoid copyright 
litigation, a substantial potential risk in terms of time and money in legal fights. 
According to Tim Wu, copyright limitations and exceptions allow investors to decide 
whether they would like to invest in such a type of innovation or not.
428
 He uses the 
Sony case as typical evidence. Grounded on a strong belief that VCRs were 
supported by fair use, Sony invested in the VCRs. Sony Corp. was sued by some 
copyright owners, but after the Supreme Court ruled in favour of Sony by 
recognising time-shifting as a fair use, a vast new market for VCRs opened up. 
Millions of copies were sold and an estimated 86.6% of households in the US had 
VCRs by 1999. Contrary to Hollywood studios’ fears of losing their benefits, major 
revenue for Hollywood has come from the home video market, such as renting and 
selling movies and television series. By 1995 more than half of Hollywood’s film 
studios revenue came from the home video market. The VCR was not the death knell 
of the movie business, instead ‘it became arguably its saviour’.429 Not only did it 
create a new home market, but the spread of VCRs also facilitated the growth of a 
new market for camcorders and video cameras. Wu argued that the contributory rule 
of the Sony case created a push for investment in new devices such as VCRs, DVRs, 
and TiVo.
430
 In addition, Wu said fair use for parody in US copyright law enables 
parodists to decide independently whether they want to invest in a parody project or 
not.
431
 Likewise, providing reverse engineering of a copyright computer program for 
                                                 
426
 Schumpeter, above note 12 at 55; Sengupta, above note 193 at 69; Nelson and Winter above note 
193 at 460; Marshall, above note 223 at 18. This point was noted in the Chapter Two of this thesis. 
427
 Sengupta, above note 193 at 69. 
428
 Tim Wu, ‘IP, Innovation, and Decentralized Decisions’ (2006) 92 (1) Virginia Law Review 123, 
143; Tim Wu, ‘Copyright’s Communication Policy’ (2004) Mich. L. Review 278. 
429
 Tim Wu, ‘IP, Innovation, and Decentralized Decisions’ (2006) 92 (1) Virginia Law Review 123. 
430
 Tim Wu, ‘IP, Innovation, and Decentralized Decisions’ (2006) 92 (1) Virginia Law Review 123. 
431
 Tim Wu, ‘IP, Innovation, and Decentralized Decisions’ (2006) 92 (1) Virginia Law Review 123 at 
144. 
  
Chapter 4: The Theory of the Role of Copyright Limitations and Exceptions in Facilitating Innovation and 
Development 98 
the purpose of study is a limitation and exception under copyright law that 




Significantly, an economic study
433
 conducted by Josh Lerner showed that 
decisions on copyright scope, specifically on the application of copyright limitations 
and exceptions provisions, can have a notable impact on investment for innovation. 
Lerner tested his hypothesis on cloud computing companies. He found that changes 
to European copyright laws in recent years have negatively impacted on venture 
capitalists’ investment (VCI) in these businesses. The study indicated that changes 
toward strict copyright protection and narrowing the scope of copyright limitations 
and exceptions in Europe significantly declined the VCI in cloud computing. Lerner 
looked at several important junctures in EU copyright policy: a November 2008 
ruling by the Tribunal de Grande Instance de Paris in France, and several courts’ 
rulings regarding Shift.tv and Save.tv cases in Germany 2006. Shift.tv and Save.tv 
were established in 2005 and 2006 respectively to provide online services that 
allowed users to select and store television content on servers from which users could 
download and stream stored programs. Two German television channels, RTL and 
SAT1, made complaints to the court on the grounds of copyright infringement.
434
 
Two internet service providers justified that they recorded the programs on behalf of 
their users, and thus their services did not constitute copyright infringement. 
However, in 2006 German courts ruled against Shift.tv and Save.tv for the 
infringement of reproduction rights and retransmission rights. After the 2006 German 
courts’ judgments, statistics indicate that VCI in Germany in cloud computing 
companies declined an average of 0.5 million per quarter and approximately $3 
million in total between 2006 and 2008.
435
 In July 2011, the Dresden Appeals Court 
held in favour of Save.tv on the ground that Save.tv’s customers themselves created 
an automated recording process to privately copy television programs (an exception 
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under German law); thus, Save.tv was not liable for infringement of reproduction 
right. However, the prospect of these businesses is no more optimistic than when the 
court concluded that Save.tv breached the right of rebroadcasting under the 
broadcasting law and Save.tv was required to apply for a licence for rebroadcasting 
from RTL. Noticeably, the court was embarrassed to clarify this point. 
Commentators are doubtful about the healthy viability of cloud computing 
companies due to their legal uncertainty.
436
 At the same time, in France in 2008, 
Wizzgo launched the first online DVR platform that allowed customers to view 
recorded copies of programs broadcast on television channels, as long as they 
requested that the show be recorded before the programs started.
437
 In response, 
television broadcast companies and copyright holders sued Wizzgo for copyright 
infringement. Wizzgo argued that its technological platform fell under two 
exceptions under French copyright law: transience and privacy copying.
438
 The 
Tribunal de Grande Instance de Paris disagreed with this justification and prohibited 
Wizzgo from providing this service to its customers and awarded compensation 
damages of more than €440,000 for copyright infringement.439 The court judgement 
resulted in an immediate cessation of other French online DVR platforms. Through 
analyses of historical investment figures, Lerner showed that there was a decline of 
$4.6 million in VCI in France per quarter after the Wizzgo ruling and approximately 
$16 million in total for 2009 and 2010.
440
 Likewise, cloud computing investment in 
Europe dropped 1.85 percent in the period of 2009 and 2010.
441
 Similarly, Germany 
suffered a reduction of $2.8 million in VCI per quarter between 2008 and 2010. 
French and German VCI lost $87 million in total and $269.7 million in traditional 
R&D investment after these rulings came through at the end of 2010.
442
 That is to 
say, decisions about the application of copyright limitations and exceptions’ rules 
can have a significant influence on investment into the innovation of technological 
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copyright related industry. The decline of VCI coincides with the decline of 
innovations in the field, as well as ceasing the additional value and wealth of the 
field contributions towards the economy. 
4.2.4 Copyright limitations and exceptions ameliorate market failure 
Copyright limitations and exceptions contribute to repairing market failures, 
which may prevent people from obtaining knowledge for innovative creativities. 
Market failure can best be described in cases where market conditions make 
bargaining between individual copyright owners of copyrighted material and users 
impossible or impractical.
443
 According to Wendy J Gordon, market failures include 
market barriers, externalities, and anti-dissemination motives.
444
 She also described 
market failures as technical failures.
445
 This might occur for one of two reasons. 
First, it might be prohibitively expensive for a user to negotiate permission with a 
copyright owner (transaction costs are too high). Second, it might be impossible to 
reach an agreement because the user’s valuation of use does not represent its true 
social value (externalities exist).
446
 General speaking, copyright law creates property 
interests to encourage creators, distributors, and the public to engage in market 
transactions that will result in the creation and distribution of creative works. Market 
failures unfortunately prevent this mechanism from efficiently maximising social 
welfare. In such instances, economic efficiency demands that alternate ways be 
found to make up for the absence of negotiations between copyright owners and 
users, and to compensate for the unenforceability of the exclusive rights for 
unauthorised use of works.  
Copyright limitations and exceptions are an efficient mechanism for adjusting 
copyright’s market failure, 447  which is beneficial for greater production and 
economic growth. Statutory/compulsory licences, for example, have been seen as a 
means of making intellectual works available by reducing some transaction costs 
associated with obtaining permission to use copyright materials. This is because 
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statutory licences force copyright owners to permit the use of their works under 
legislatively set prices and restrictions on use, rather than allowing copyright owners 
to negotiate licensing terms for the use of their works. It seems to resolve high cost 
transactions, as well as time-consuming voluntary licensing. Therefore, it supposedly 
addresses the market failure.
448
 
Moreover, the market failure approach is a basis for limitations and exceptions, 
such as personal use privileges in the pre-digital age.
449
 In fact, controlling the 
myriad of individual uses to make copies for personal use at that time was extremely 
difficult.
450
 Moreover, the licensing scheme exposes impracticality, as it is highly 
expensive for private uses. For example, in 1984 in the Sony case,
451
 the Supreme 
Court of the US ruled that the home-taping of a copyrighted television broadcast for 
the purposes of time-shifting constituted fair use under the Copyright Act 1976. 
Economic and legal commentators have justified this decision in term of market 
failure. Gordon argued that market failure had to account to justify Sony’s fair use, 
because high transaction costs involved in negotiating individual time-shifting 
licences would inevitably exceed the potential gains in trade available.
452
As a result, 
the market for time-shifting licences would fail, justifying a finding of fair use.   
Furthermore, regarding parody and satire, it is impossible to obtain a copyright 
owner’s permission when the parodist would copy the works to criticise, parody, or 
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 The copyright owners are unlikely to give permission to critics and 
parodists. In other words, the copyright owners are unwilling to sell or license their 
works, even when potential buyers want to pay them a high price. The market 
presents malfunction in this case as well. Therefore, Wendy J Gordon said, ‘it is 
appropriate to give a parodist – a disappointed licensee – the liberty to copy for free 
on the grounds that the owner would not authorise him to do so’. 454  
In summary, this section has shown that copyright limitations and exceptions 
allow users to free ride on the shoulders of copyright owners to obtain existing 
knowledge in order to create new knowledge. Moreover, limitations and exceptions 
to copyright generate ‘breathing room’ or ‘start-up capital’ for firms to create new 
technological products that provide copyright users with useful tools or mechanisms 
to effectively access cultural works. They also encourage firms to invest, 
commercialise new products or processes, and create new markets for the economy. 
Furthermore, they fix market failures in order to efficiently maximise social welfare. 
Doing so generates more added value for the economy. This section also indicates 
that flexible fair use provides breathing room for creators to generate more 
innovations in the future. Flexible fair use should be adopted by Vietnam when 
considering how to facilitate innovation for the purpose of economic growth. Thus, 
this section justifies the first research question on the role of copyright limitations 
and exceptions in promoting innovation.  
4.3 COPYRIGHT LIMITATIONS AND EXCEPTIONS FOSTER HUMAN 
DEVELOPMENT 
This section examines the role of copyright limitations and exceptions in 
enhancing human development. It argues that copyright limitations and exceptions 
are important in determining the forms and nature of public access to cultural works 
for the purpose of human development.
455
 They are safeguards for freedom of 
expression, promoting cultural diversity, helping to preserve cultural knowledge, and 
facilitating education. This section provides concrete justification for the role of 
copyright limitations and exceptions for development. 
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4.3.1 Copyright limitations and exceptions improve democracy in society.456 
A democratic civil society is the goal of every country where its citizens are 
able to engage in any discussion of political, social, economic, and environmental 
issues. This type of society enhances the human capability to control one’s 
environment.
457
 In order to address and strengthen democracy, freedom of expression 
in the community and the efficient flow of knowledge must be supported,
458
 because 
freedom of expression is a ‘cornerstone of democracy’. 459  It strengthens ‘social 
progress and ensures individual self-fulfilment’, 460  and establishes ‘norms and 
standards that form the basis of our democratic society’.461 Freedom of expression 
has significantly contributed to the achievement of human success in the fight against 
racism, anti-Semitism, islamophobia, homophobia, and other forms of discrimination 
and intolerance,
462
 as freedom of expression allows for the freedom to 
communicate.
463
 It provides every citizen with the capability to express 
herself/himself by any means without prior restraint. It embraces the freedom of 
gathering and imparts information to shape ones’ opinions and beliefs. It considers 
the possibility to seek, gather, and disseminate information.
464
 It is regarded as a 
human liberty of a democratic society
465
 by the Universal Declaration of Human 
Rights: 
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Everyone has the right to freedom of opinion and expression; this right includes freedom to 
hold opinions without interference, and to seek, receive, and impart information and ideas 
through any media and regardless of frontier.
 466
   









 recognised the potential conflict between copyright and freedom of 
speech. They noted that the recognition and exercise of exclusive rights of copyright 
owners on works imposed a burden on the freedom of expression of those who 
wished to use copyright works to convey their own message and on the right to 
information of those who simply wished to use the information and ideas contained 
in copyright material. This is because certain expressions may be a part of a 
copyright work, and therefore nobody else may use these expressions without the 
consent of the copyright owner. On the other hand, freedom of expression seems to 
require free participation in all forms of expression. It need not merely be a person’s 
idea, but also his/her form of expression in order to effectively report or criticise the 
mood, tone, or nuances of an address.
471
 Pamela Samuelson stated, ‘copyright is 
being asserted to suppress free speech or expression’.472  It is suggested that the 
reconciliation of copyright with freedom of speech requires a balance between the 
absolute forms of those rights. 
 To strike the balance in the idea-expression dichotomy, copyright limitations 
and exceptions are seen as the most important mechanism to balance copyright and 
freedom of expression interests, as they allow users to make certain uses of copyright 
work in their expressions under certain conditions. Under the Berne Convention, art 
10bis (2) allows the free use of literary or artistic works seen or heard in the course 
of a current event for the purpose of reporting the event. In addition, in art 2bis(2), 
lectures, addresses, and other works of the same nature, which are delivered in 
public, may be freely reproduced by the press, broadcast, and communicated to the 
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public. Political speeches and speeches delivered in the course of legal proceedings 
are excluded from the protection granted by the Berne Convention under art 2bis (1). 
There are also numerous limitations and exceptions to copyright introduced into 
national legislation for the promotion of freedom of expression by providing for the 
free flow of information and expressions.  
Among copyright limitations and exceptions ensuring freedom of expression, 
the right to quote and the right to reproduce works for the purpose of parody or satire 
are important. The right to quote is the most important exception to safeguard 
freedom of expression. A person has a right to ‘make quotations from a work when it 
has already been lawfully made available to the public’473 for purposes of scientific, 
critical, information, education, judicial or political, and even entertainment 
purposes
474
 as long as ‘the quotation is compatible with fair practice’475, and the 
author of the work is credited and the source of the work is given in the quotation. 
Free quotations of copyright works under certain conditions guarantee citizens the 
ability to exercise their rights to gather and impart information to shape their opinion. 
For example, without quotation rights, it is difficult, even impossible, for citizens to 
express their opinions on political and social issues. An Australian citizen cannot say 
‘Tony Abbott said “blah blah”. I agree/disagree with this/that policy’, because Tony 
Abbott’s speech might be copyrightable; therefore, without the right to quote, people 
cannot exercise their freedom of expression. Additionally, the right to reproduce 
works for the purposes of parody or satire is important for freedom of expression. 
Parody or satire is a ‘humorous exaggerated imitation of an author, work, style’,476 so 
it not only contains ‘entertainment value, but also serves a critical function, pointing 
out human imperfections and the ironies of our existence’. 477  Stimulating the 
production of parody has social value because it encourages the freedom of 
expression via humorous reflection of human lives in order to improve imperfections 
in society. That is to say, limitations and exceptions constructed for the freedom of 
expression create space for the dissemination of knowledge within the public. They 
ensure information diversity is not stifled by excessive copyright protection. In other 
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words, they make the flow of information efficient and information becomes 
widespread. As a result, the efficient flow of information empowers civic 
engagement in a democratic civil society. 
4.3.2 Copyright limitations and exceptions preserve cultural heritage and 
promote cultural diversity 
Cultural heritage refers to items such as works of art, literature, music, cultural 
achievements, and customs that have been passed on from earlier generations to the 
present generation. The preservation of cultural heritage is vital for our present and 
future human development. John Gilchrist explained that: 
The past is a part of the US. It is inherent in all artistic, social, economic, scientific, and 
intellectual development. It is important that future generations have access to, and understand, 
the past, to better understand themselves and to better deal with the future. In cultures based on 
written records, the greater proportion of material which is not preserved, the less likely that 
value will be respected and promoted.
478
 
Copyright limitations and exceptions contribute to preserving cultural heritage, 
as they support a sharing culture, as well as allowing some organisations to store 
cultural work for future generations. Indeed, cultural preservation depends on sharing 
culture within society. According to UNESCO, culture is ‘dialogue, the exchange of 
ideas and experience, and the appreciation of other values and traditions; it withers 
and dies in isolation’.479 Likewise, Mahatma Gandhi said that ‘No culture can live, if 
it attempts to be exclusive’.480 Copyright limitations and exceptions give the public, 
particularly teachers, students, researchers, and disabled people a way to access 
cultural expressions for free in order to use, experiment, and reuse them. In doing so, 
existing cultural knowledge is widely disseminated. More importantly, in many 
nations, copyright limitations and exceptions support libraries, archives, and 
museums to access cultural work and make copies – both in physical and digital form 
– of copyright works for archiving and preservation when such works are part of a 
permanent collection and it is not reasonably practicable to purchase a 
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 Moreover, libraries and archives are able to copy electronic 
materials, reproduce hard-copy materials in electronic form, and communicate 
electronic material forming part of the library’s and archive’s collection. 482 
Therefore, nowadays, libraries have rich repositories of historically and culturally 
significant collections. Without copyright limitations and exceptions libraries could 
not copy or digitalise a damaged work if it was still protected by copyright. As a 
result, this cultural knowledge heritage would inevitably be lost to future generations.  
In addition, copyright limitations and exceptions can encourage cultural 
diversity by facilitating the dissemination of knowledge. Academics agree that broad 
copyright protection may diminish cultural diversity.
483
 Shur- Ofry argued that strong 
copyright protection negatively impacts on the ‘variety of works created and 
distributed’, as it discourages potential creators from using existing cultural works to 
add new elements to old issues.
484
 Moreover, a number of cultural works attract 
public attention, but copyright ‘feeds the beast’485 of mass media by enabling media 
companies to invest enormous amounts in marketing of commercial, formulaic 
works, thus encouraging ‘cultural lock-in on mass media hits’. 486 , Shur-Ofry 
emphasised that tight copyright protection assists the domination of mass media 
corporations and leaves no room for other works. As a result, copyright contributes 
to ‘the enslavement of the masses to mass-popular culture, as well as to their 
disregard for other culture’.487 He then suggested that reducing copyright protection 
would ‘open the bottleneck and weaken the domination of formulaic works’.488 As a 
result, more diverse works would receive more public attention. However, he quickly 
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gave up that idea because it was impractical.
489
 Shur-Ofry ultimately concluded that 
limitations to copyright ‘would increase cultural diversity’. 490  Similarly, Netanel 
recognised that expressive diversity requires ample opportunity for the creation and 
dissemination of ‘oppositional expression’ that directly challenges mainstream 
culture and popular works.
491  
Copyright protection tends to impede oppositional 
expression. Oppositional speakers are often unable to acquire copyright permission 
from mainstream speakers, as oppositional speakers often target iconic copyright 
works or use such works in ways that run counter to copyright holder’s views. For 
example, Alice Randal is an oppositional writer who wrote The Wind Done Gone, a 
parody of Margaret Mitchell’s famous novel Gone With the Wind. Her novel made 
unpopular political statements. Oppositional speakers like Randal are ‘crucial 
elements of expression diversity’.492 She was not able to receive permission from 
Margaret Mitchell and was subject to a copyright-infringement lawsuit from the 
publisher of Gone With The Wind in 2001.
493
 Netanel finally came to the same 
conclusion that limitations and exceptions to copyright facilitate cultural diversity.
494
 
There are various copyright limitations and exceptions related to the right of use with 
regard to the freedom of expression and dissemination of knowledge. They allow all 
people, rich and poor, from the north or south, white or black, to participate in the 
various sources of culture and share culture globally. Limitation and exceptions for 
the right of use for learning and researching, criticism, parody, and satire assist future 
generations to lean on the rich cultural reservoir rooted from older generations to 
create new cultural activities. Hence, in the lawsuit between Alice Randal and 
Margaret Mitchell, the US Court of Appeal held that The Wind Done Gone is a 
parody pursuant to the provision of the fair use defence.
495
 Solomon Linda also relied 
on American jazz to create his musical tunes. George Weiss wrote the song ‘The 
Lion Sleeps Tonight’ basing on the song ‘Wimoweh’ by Paul Campbell, but 
‘Wimoweh’ turned out to be created from African folklore. 496  All such cultural 
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works again enrich common cultural heritage, as well as growing cultural diversity. 
Therefore, Madhavi Sunder envisages that such ‘cultural activities are crucial to 
human flourishing’.497   
4.3.3 Copyright limitations and exceptions support education 
Education, in every sense, is one of the important elements for development. It is 
recognised as the key to achieving many development goals. It empowers people to 
develop personal skills and behaviours, as well as a sense of dignity.
498
 It enriches 
people’s knowledge and understanding of the world. It improves the quality of their 
lives and benefits every individual and the society.
499
 Moreover, it is a human right, 
as well as an indispensable means to realise other human rights, according to the 
United Nations.
500
 Thus, education plays a crucial role in promoting people’s 
creativity and social progress. In many developing countries, such as China, India, 
South Korea, and Vietnam, education is the priority for developing programs.
501
 
Copyright limitations and exceptions support education by allowing students, 
as well as educational institutions, to obtain knowledge without prior permission 
from copyright owners. From the Statute of Anne 1709, the encouragement of 
learning and dissemination of knowledge as a means to enhance the general welfare 
have been the chief goals behind the granting of exclusive rights to authors.
502
 To 
implement this goal, a number of limitations and exceptions are established to carry 
out the government’s information policy of dissemination of knowledge and 
information among the members of society.
503
 First of all, there are limitations and 
exceptions for anybody to quote excerpts of cultural expression for the purpose of 
learning or criticism. This helps learners to achieve knowledge and improve their 
skills, which are essential for their lives. Moreover, privileges in favour of schools, 
universities, other educational institutions, public libraries, archives, and 
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handicapped persons are those limitations and exceptions encouraging the spread of 
knowledge and information within the educational sector. Sustained access to 
educational knowledge is critical to long-term improvements in productivity, 
preventative health care, the empowerment of women, the reduction of inter-
generation cycles of poverty, and reductions in inequality.
504
 More importantly, 
information is currently converted into the raw material of economic activity in order 
to create wealth. There is no doubt that access to a broad and diverse supply of 
information is extremely important for the citizens of society.
505
 Dissemination, 
therefore, is a public good.
506
 It is beneficial for both individuals and social growth. 
It enables individuals in society to understand, learn, and express.  
4.3.4 Copyright limitations and exceptions improve human play and enjoyment 
Copyright limitations and exceptions improve people’s play and joy, because 
they create open zones for users to access knowledge for creative play. The previous 
chapter identified that creative play is an important part of the progress of human 
beings, as it satisfies human desires to adjust innovation to suit their own special 
needs. It promotes human’s emotions and senses.507 The right to quote, parody or 
satire, reverse engineering, personal use, criticism, comment, and news reporting is 
included in copyright limitations and exceptions and introduces open space for users 
to enjoy the freedom of creative play. Therefore, anyone can take portions of pre-
existing text, images, music, videos or movies in order to remix, mash-up, or create 
lip-synching videos to make their own versions for joy and play. A significant 
amount of users have produced or recorded funny posters, texts, music, and videos 
on the internet.
508
 For example, numerous remix versions of the Titanic movie posted 
on YouTube were taken from samples of the Titanic movie.
509
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Furthermore, copyright limitations and exceptions help users to enjoy and get 
more social value from copyright works by using new technologies based on 
limitations and exceptions provisions. Technologies based on fair use such as VCRs, 
iPods, and TiVo have helped innovators to earn billions of dollars in revenue. At the 
same time, they bring users more choice for enjoying copyright works without 
additional payment or permission. Digital recorders such as VCRs, DVRs, and iPods 
have made it possible for billions of busy users worldwide to record television 
programs for later viewing (time-shifting), for viewing in multiple formats, or on 
multiple devices. A survey conducted by the Nielsen rating service in the US showed 
that approximately 9.2 million viewers watch live television programs, while nearly 
5 million people use DVR or TiVo to watch them later. According to the same 
report, 60% of all households reported watching at least 1 hour of DVR recorded 
programs per day.
510
 Clearly, DVRs enable people to watch more television. The 
more people who access cultural products, the more progress there is in society. That 
is why Lohmann said that technologies created by limitations and exceptions are 
creating new opportunities for innovators, consumers, and copyright owners.
511
  
In summary, this section has justified that limitations and exceptions to 
copyright are an important part of promoting human development. They work for the 
public benefit by giving the public access to knowledge for education, self-
entertainment, and play. They also contribute to facilitating cultural diversity and 
preserving cultural heritage knowledge, as well as protecting the freedom of 
expression of a democracy society. This thesis argues that it is possible to foster 
human development in Vietnam using properly constructed limitations and 
exceptions to copyright. 
4.4 CONCLUDING REMARKS 
This chapter has answered the research question on the role of copyright 
limitations and exceptions in facilitating innovation and development. In particular, 
copyright limitations and exceptions facilitate innovation and economic development 
by creating open zones for the public to access cultural expression, providing ‘start-
up capital’ for innovators, encouraging the entrepreneur to invest in risky 
                                                 
510, Joe Flint, ‘Higher DVR usage becomes a mixed blessing for TV industry’ Los Angeles Times (Los 
Angeles), 29 October 2012 <http://articles.latimes.com/2012/oct/29/business/la-fi-ct-dvr-20121029> 
(retrieved 15 April 2013). 
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innovations, creating new markets for technology companies, and repairing market 
failures for the purpose of market efficiency. At the same time, limitations and 
exceptions serve to enhance human development by putting strong support in place 
to enhance a democratic society, opening gateways for the public to access 
knowledge for learning, research, and communication, and creating more 
opportunities for the public to enjoy cultural products, helping humans to preserve, 
enrich, and share cultural knowledge. 
It was revealed throughout this chapter that the fair use doctrine is a flexible 
term that successfully provides ‘breathing room’ for potential innovators to create 
disruptive innovations. Therefore, a nation which desires to achieve economic 
growth by creating advantageous competition in the market via disruptive 
innovations should pay attention to adopting a flexible fair use defence in order to 
create more chances for innovators to try new things. This should be considered by 
Vietnam when making policies regarding innovation.  
Furthermore, this chapter has shown that some limitations and exceptions have 
a tremendous impact on promoting innovation and development: namely, fair use or 
fair dealing (private use, quotation, parody or satire) for libraries or archives, for 
education, for disabled people, and reverse engineering of computer programs. Due 
to the limited length of a PhD thesis, this study only concentrates on the limitations 
and exceptions that are mentioned above, although the author acknowledges that all 
limitations and exceptions can improve innovation and development to some extent. 
Furthermore, some issues that can impact on the operation of limitations and 
exceptions in practice – namely, the use of licensing contracts overriding copyright 
limitations and exceptions and the use of TPMs to exclude or restrict the use of 
copyright limitations and exceptions – are not demonstrated in this study.  
The next chapter discusses the international standard of copyright limitations 
and exceptions called the ‘three-step test’ – specifically, implied limitations and 
exceptions. Special limitations and exceptions will also be examined. It focuses on 
determining what the international requirements are, and to what extent national 
legislators can enjoy the freedom to tailor their domestic laws.   
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Chapter 5: The International Law on 
Copyright Limitations and 
Exceptions 
By their nature, treaty provisions are usually expressed in more general and open-ended 
language than, say, provisions in national legislation, or conditions in a contract between 
parties. Nonetheless, there are generally accepted rules or canons of treaty construction that 





Previous chapters have explored why developing countries such as Vietnam 
need broad access to knowledge to develop growth and enhance human capabilities. 
Limitations and exceptions to copyright, an essential part of the copyright system, 
enable citizens to obtain access without prior authorisation. Being a developing 
country, Vietnam has special access needs; therefore, a broad scope of limitations 
and exceptions to copyright should be a good solution for this country.
513
 However, 
limitations and exceptions to copyright are constrained by international conventions. 
The main restriction is the three-step test, as expressed in the Berne Convention.
514
 
This chapter examines the three-step test: the origin of the test in the Berne 
Convention and the adoption of the test in later conventions, the functions of the test, 
the meaning of the test, and how much room the test leaves for nations to tailor 
limitations and exceptions in their domestic laws. It intends to clarify the flexibility 
of the international requirements for limitations and exceptions and the freedom of 
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nations in implementing such requirements. It aims to answer the question: to what 
extent is Vietnam able to expand its copyright limitations and exceptions? 
Apart from the three-step test, Berne and beyond recognise a number of 
specific limitations and exceptions, such as for teaching purposes (art 10(2)), 
quotation (art 10(1)), news reporting (art 2(8)), the use of articles in newspapers or 
periodicals (art 10bis(1)), the use of works in the reporting of current events (art 10 
bis(2)), compulsory licences for rebroadcasting and cable retransmission (art 11 
bis(2)) and compulsory licences for mechanical recording of musical work (art 
13(1)). The second section of the chapter examines some specific limitations and 
exceptions that relate to access; namely, limitations and exceptions for education, 
quotation, news reporting, and the use of work in current events. Berne sets out the 
minimum standard of limitations and exceptions by indicating that it is mandatory 
for all member states to provide limitations and exceptions for quotation in their 
domestic laws. Apart from that provision, Berne gives contracting countries the 
freedom to compose specific limitations and exceptions provisions in compliance 
with their local conditions by the norms of ‘fair practice’. 
Access to copyright works by developing countries is also able to be obtained 
via limitations and exceptions specifically designed for developing countries under 
international copyright law. Compulsory licences for reproduction and translation 
that allow developing countries to access literary works in printed form are provided 
for in the Appendix of the Berne Convention. The second part of this chapter 
demonstrates the provisions of the Berne Appendix. It seeks to answer the question 
of whether special limitations and exceptions for developing countries can help to 
facilitate access to cultural expressions of developed countries for the purpose of 
innovation and development policy in the developing world. However, such schemes 
cannot help developing countries gain more access from industrial countries. 
5.2 THE THREE-STEP TEST 
The three-step test was first set out in the Berne Convention 1971 and then 
adopted in the TRIPS and other copyright agreements; it is a general or abstract 
formula for determining limitations and exceptions for all signatories. This section 
looks briefly at the origin of the test and the adoption of the test through conventions 
such as the TRIPS Agreement, WPPT, WCT and some regional and bilateral 
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agreements. In doing so it illustrates that the three-step test has been the sole rule 
shaping limitations and exceptions in international copyright law. Furthermore, 
history may reveal the true intent of the test. As a matter of history, the test was set 
out to bridge variations among members of the Berne Convention on limitations and 
exceptions, so it must be subject to being interpreted generally or flexibly. This 
section then concentrates on the interpretation of the test. The three criteria of the test 
are analysed in depth. No official interpretation has been announced; therefore, the 
test is subject to different approaches: the interpretation of the WTO Panel in the 
Section 110(5) case, the policy-based approach, and the balanced approach. Despite 
divergent interpretations, the test is meant to be general or flexible. This section 
discusses the flexibility of the test, to explore how much room the test leaves for 
nations to craft their own national laws. The flexibility of the test allows nations to 
craft open-ended limitations and exceptions; it opens up the possibility of Vietnam 
providing limitations and exceptions to copyright. 
5.2.1 The drafting history of the test in international conventions 
The history of the test indicates that the aim was to bridge variations that 
existed among member nations; therefore, it must be general. The three-step test was 
initially established in the Berne Convention at the Stockholm revision conference in 
1967, in order to set out a general rule in international law to the bridge the 
differences in domestic laws. Administered by WIPO,
515
 the Berne Convention 
(Berne)
516
 is the fundamental copyright treaty and has been described as ‘the first and 
original international copyright convention’517 and ‘the cornerstone of international 
copyright’.518 Instead of detailing the exact level of protection that each country must 
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enforce, Berne only provides the minimum international standards of protection.
519
At 
the 1967 Stockholm Revision Convention, the three-step test was set out as a 
counterweight to the formal recognition of a general right of reproduction.
520
 Prior to 
the Stockholm Revision Conference there was no general rule requiring members to 
implement limitations and exceptions in their domestic laws. At the same time, 
various specific limitations and exceptions provisions were introduced in the national 
laws of member states: civil law countries such as France, Germany, and the 
Netherlands had a list of specific exceptions, while common law countries such as 
the UK and Canada used open-ended limitations and exceptions of fair use and fair 
dealing.
521
 Other countries such as India and Romania proposed compulsory licences 
for reproduction.
522
 The Stockholm Revision Conference aimed to bridge the 
variations among members on this issue. Furthermore, the flexibility in the exercise 
of the reproduction right decided at the Stockholm Revision Conference required that 
countries ‘would not be permitted to maintain or introduce exceptions so wide as to 
undermine the reproduction right’.523 Accordingly, art 9(2) of Berne (approved by 
the Paris Act 1971) introduced setting out the general rule, with three requirements 
that must be satisfied for an exception or limitation of the reproduction to fall within 




It shall be a matter for legislation in the countries of the Union to permit the reproduction of 
such works in certain special cases, provided that such reproduction does not conflict with a 
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The Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS Agreement) concluded in 1994 forms part of the WTO package of trade 
agreements and is a major international instrument governing copyright 
universally.
526
 Article 9(1) of the TRIPS requires that WTO members comply with 
arts 1 to 21 of Berne regardless of whether the country in question is a Berne 
member or not.
527
 Article 13 of TRIPS adopted the test of Berne but slightly modified 
its language: 
Members shall confine limitations and exceptions to exclusive rights to certain special cases, 
which do not conflict with a normal exploitation of the work and do not unreasonably prejudice 
the legitimate interests of the right holder.
528
 
Generally, WIPO stated, ‘there is no conflict between the Berne and TRIPS 
Agreement as far as exceptions and limitations to the exclusive rights are 
concerned’.529 However, in particular, TRIPS contains some important differences 
that impact on the applicability of limitations and exceptions. It extends the 
application of the three-step test beyond the reproduction right of Berne to all 
exclusive rights that are protected, including reproduction, adaptation, 
communication, and translation rights under Berne, as well as the rental right in 
TRIPS.
530
 Moreover, this interpretation of the test has been alleged to be narrower 
than Berne. Under TRIPS, members shall ‘confine’ limitations and exceptions, while 
under Berne, it is permissible for countries to allow limitations and exceptions. Thus, 
art 13 of TRIPS does not merely restate art 9(2) of Berne, it actually ‘narrows the 
scope of limitations and exceptions’.531 Furthermore, Berne mentions ‘prejudice to 
interest of author’, whereas TRIPS talks about ‘prejudice to interest of the right 
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holder’. In effect, the right-holder refers to not only the author, but also any person 
who has been assigned rights to a work.
532
  
Likewise, the test has been incorporated into numerous other conventions: 
namely, art 10 of the WIPO Copyright Treaty 1996 (WCT); art 16(2) of the WIPO 
Performances and Phonograms Treaty 1996 (WPPT); art 13(2) of the Beijing Treaty 
on Audio-visual Performance 2012; and art 11 of the Marrakesh Treaty to Facilitate 
Access to Published Works for Persons who are Blind, Visually Impaired or 
Otherwise Print Disabled 2013 (Marrakesh Treaty). It is also repeated in art 5.5 of 
the European Commission (EC) Directive 2001
533
, and art 170 (5) of NAFTA.
534
 A 
number of Free Trade Agreements (FTAs) worldwide contain the three-step test, 
such as 16 FTAs between the US and other nations,
535




5.2.2 The interpretations of the test 
The three-step test is abstractly expressed by Berne; thus, it is subject to 
numerous interpretations. The three conditions set forth in the test are: (1) certain 
special cases; (2) no conflict with a normal exploitation; and (3) no unreasonable 
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prejudice to the legitimate interests of the author/right-holders. Words used in the test 
are general and abstract. Moreover, the treaties themselves do not offer insight into 
the meanings of the test. Therefore, there are various approaches in the literature and 
by courts in interpreting the test. Significantly, the WTO Panel in the Section 110(5) 
case
537
 provides in-depth interpretation of the test based on rules stipulated by the 
Vienna Convention.
538
 In addition, there are some other different approaches that also 
interpret the test based on principles stipulated by the Vienna Convention, including 
the policy-based and balanced interpretations. This section investigates the meaning 
of the test from those various approaches.  
5.2.2.1 The interpretation of the test by the WTO Panel in the Section 110 (5) 
case 
The WTO panel introduced a report interpreting the three-step test in art 13 of 
TRIPS to resolve the dispute between European Communities and the US.
539
 The 
interpretation established by the WTO Panel is considered a supplementary means 
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Article 32: 
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United Nations, the 1969 Vienna Convention on the law of Treaties 
<http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf>. 
539
 WTO, ‘United States-Section 110 (5) of U.S. Copyright Act – Report of the Panel’ WT/DS 160/R 
(2000) (hereafter ‘WTO Panel Report Section 110(5)’). 
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for interpretation of the three-step test of TRIPS pursuant to art 32 of the Vienna 
Convention.
540
 Moreover, Senftleben argued that the report is also qualified as 
‘subsequent practice’ in the sense of art 31(3)(b) of the Vienna Convention, as it 
features the actual interpretation of TRIPS provisions ratified by the members of the 
WTO.
541
 Therefore, this thesis refers to the WTO Panel Report to clarify the test. 
Overall, the WTO Panel noted that the three-step tests are cumulative – that is, 
all of them apply jointly to limitations and exceptions; therefore, if a limitation or 
exception fails to comply with any one of the steps, it does not meet the test and is 
disallowed.
542
 The test as understood by the Panel is detailed below. 
1. Certain Special Cases  
The first prerequisite is that limitations and exceptions are only allowed in 
‘certain special cases’. ‘The ordinary meaning of the terms in their context and in 
light of its object and purpose’543 should be referred to initially. According to the 
Oxford English Dictionary, the adjective ‘certain’ means ‘determined, fixed, exact, 
precise, definitive, settled, not variable or fluctuating’.544 The draft provision, which 
later became art 13 of TRIPS originally stated that limitations should be confined to 
‘clearly and carefully defined special cases’. The WIPO Panel Report explains that 
‘certain’ means: 
‘...an exception or limitation in national legislation must be clearly defined. However, there is 
no need to identify explicitly each and every possible situation to which the exception could 
apply, provided that the scope of the exception is known and particularised. This guarantees a 
sufficient degree of certainty’.545 
As to the meaning of ‘special’, its ordinary meaning refers to ‘having an 
individual or limited application or purpose, containing details, precise, specific’, 
‘exceptional in quality or degree, unusual, out of ordinary’ or ‘distinctive in some 
way’.546 The WTO Panel observed that: 
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…more is needed than a clear definition in order to meet the standard of the first condition. In 
addition, an exception or limitation must be limited in its field of application or exceptional in 
its scope. In other words, an exception or limitation should be narrow in a quantitative, as well 
as a qualitative sense. This suggests a narrow scope, as well as an exceptional or distinctive 
objective. To put this aspect of the first condition into the context of the second condition (‘no 
conflict with a normal exploitation’), an exception or limitation should be the opposite of a 
non-special, i.e., a normal case.
547
 
The term ‘case’ can ordinarily refer to an ‘occurrence’, ‘circumstance’,  
‘event’, or ‘fact’.548  
As a whole, ‘certain special cases’ suggests that there must be limits to any 
exception to the reproduction right that is made under art 9(2).
549
 The WTO Panel 
view was that ‘a limitation or exception in national legislation should be clearly 
defined and should be narrow in its scope and reach’.550 Accordingly, the WTO 
Panel indicated that in order to determine whether the first condition is satisfied, ‘We 
firstly examine whether the exceptions have been clearly defined. Second, we 
ascertain whether the exemptions are narrow in scope, inter alia, with respect to their 
reach’.551  
2. Does not conflict with the normal exploitation of the work 
In interpreting the second condition, the dictionary meaning is again helpful to 
define the words ‘normal’, and ‘exploitation’. ‘Exploit’ can be defined as ‘making 
use of’ or ‘utilising for one’s own ends’.552 ‘Exploitation of the work’ thus refers to 
‘the activity by which copyright owners employ the exclusive rights conferred on 
them to extract economic value from their rights to those works’. However, there are 
two possible meanings of ‘normal’. 553 Firstly, it means ‘regular, usual, typical, and 
conventional’.554 Secondly, it refers to constituting or conforming to, not deviating or 
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differing from, the common or standard’. 555  This is considered the ‘normative 
approach’. There is a need to address the question of which connotation of ‘normal’ 
is appropriate in the second step of the test. 
The WTO Panels’ view was that ‘we do not feel compelled to pass a judgement 
on which one of these connotations could be more relevant. We will attempt to 
develop a harmonious interpretation which gives meaning and affect to both 
connotations of “normal”’.556 
Initially, the WTO Panel suggested the empirical approach of Ricketson. Under 
the empirical approach of Ricketson, a limitation and exception should not fall within 
the range of activities from which the copyright owner reasonably expects to receive 
compensation.
557
 In particular, he indicated that: 
The ‘normal exploitation of a work’ refers simply to the ways in which an author might 
reasonably be expected to exploit his work in the normal course of events. Accordingly, there 
will be kinds of use which do not form part of his normal mode of exploiting his work – that is, 
uses for which he would not ordinarily expect to receive a fee – even though they fall strictly 
within the scope of his reproduction right.558 
This approach is critical, as authors are naturally not expected to exploit their 
work in areas which are placed beyond their control by a copyright limitation.
559
 
Furthermore, the empirical approach developed by Ricketson might cause potential 
harm for both right owners and users. On the side of right owners, according to 
Senftleben, the empirical concept only emphasises actual markets; therefore, it is 
feared that this could lead to the gradual and uncontrolled abridgement of exclusive 
rights in cases where technical advances – digital technologies, for example – offer 
new possibilities for taking advantage of a limitation. On the side of users, it is feared 
that legislators could be hindered from imposing new limitations and exceptions that 
are appropriate in the digital environment.
560
 The WTO Panel therefore requires that 
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‘normal’ should be interpreted in normative approach; that is, a dynamic element 
capable of taking into account technological and market developments.
561
 
The normative concept was shown in the preparation work for the Stockholm 
Revision Conference of 1967, as follows:  
However, it shall be a matter for legislation in the countries of the Union, having regard to the 
provisions of this Convention, to limit the recognition and the exercising of that right, for 
specified purposes and on the condition that these purposes should enter into economic 
competition with these works. 
(…) All forms of exploiting a work, which have, or are likely to acquire, considerable 
economic or practical importance, must be reserved to the authors.
 562
 
As such, in order to satisfy the second step, the utilisation of a work should not 
enter into economic competition with the normal ways of exploitation. This approach 
covers not only actual markets, but also potential ones that might emerge in the 
future.  
The WTO Panel adopted the statement of the preparatory work for the 
Stockholm Revision Conference by citing it in the report. It also emphasised that: 
We believe that an exception or limitation to an exclusive right in domestic legislation rises to 
the level of a conflict with a normal exploitation of the work (i.e., the copyright rather than the 
whole bundle of exclusive rights conferred by the ownership of the copyright), if uses, that in 
principle are covered by that right but exempted the exception or limitation, enter into 
economic competition with the way that right holders normally extract economic value from 
that right to the work (i.e., the copyright) and thereby deprive them of significant or tangible 
commercial gains. 
Thus, it appears that one way of measuring the normative connotation of normal exploitation is 
to consider, in addition to those forms of exploitation that currently generate significant or 
tangible revenue, those forms of exploitation which, with a certain degree of likelihood and 
plausibility, could acquire considerable economic or practical importance.
563
 
In short, it is reasonable to conclude that a conflict with a normal exploitation 
arises if the authors are deprived of an actual or potential market of considerable or 
practical importance. This means that limitations and exceptions should not fall 
within the range of activities from which the copyright owner reasonably expects to 
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receive compensation. Therefore, cases of compulsory license do not hurt the second 
step of the test, as the author receives compensation from uses. 
3. Does not unreasonably prejudice the legitimate interests of the author 
(copyright holders) 
To define this step, the words that appear need to be interpreted. According to 
the WTO Panel, ‘interests’ ordinarily means a legal right or title to a property, or to 
use or benefit of a property (including IP). It might also refer to a concern about a 
potential detriment or advantage, and more generally to something that is of some 
importance to a natural or legal person.
564
 The term ‘legitimate’ has two possible 
meanings: (1) comfortable to, sanctioned or authorised by, law or principle, lawful, 
justifiable, proper; and (2) normal, regular, conformable to a recognised standard 
type.
565
 In the context of the test, the Panel indicated that ‘legitimate interests’ are 
‘interests that are justifiable in light of the objectives that underlie the protection of 
exclusive rights’.566  
The ordinary meaning of ‘prejudice’ is damage, harm, or injury. 567  ‘Not 
unreasonable’ may be equal to ‘reasonable’ in ordinary meaning, but the WTO Panel 
Report said the former was more strict than the latter. ‘Reasonable’ connotes 
‘proportionate’, ‘within the limits of reason, not greatly less or more than might be 
thought likely or appropriate’, or ‘of a fair, average, or considerable amount or 
size’.568  
It is observed that all copying is damaging to some degree; the key point is 
‘which degree or level of “prejudice” may be considered as “unreasonable”’. In the 
view of the WTO Panel, a prejudice ‘reaches an unreasonable level if an exception or 
limitation causes, or has the potential to cause, unreasonable loss of income to the 
copyright owner’.569 
It is important to note that the 1967 Stockholm Revision Conference 
established a principle that the payment of equitable remuneration could be taken 
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into account in the context of the third step.
570
 Thus, the third step allows payment of 
equitable remuneration under statutory licences to overcome an otherwise 
unreasonable injury to the author’s legitimate interests.571 In particular, the Report of 
Main Committee I of the 1967 Stockholm Revision Conference states: 
If it [the photocopying] consists of producing a very large number of copies, it may not be 
permitted, as it conflicts with a normal exploitation of the work. If it implies a rather large 
number of copies for use in industrial undertakings, it may not unreasonably prejudice the 
legitimate interests of the author, providing that, according to national legislation, an equitable 
remuneration is paid. If a small number of copies are made, photocopying may be permitted 
without payment, particularly for individual or scientific use.
572
 
Similarly, by citing the Guide to the Berne Convention, the WTO Panel agreed 




In summary, the WTO Panel provides a restrictive interpretation of the test. It 
requires that the ‘special certain case’ must be clearly defined or foreseeable, and 
should be narrow in its scope and reach. The second step is satisfied if the utilisation 
of a work does not enter into economic competition with the normal ways of 
exploitation. However, the Panel states that legitimate interests involve more than 
economic considerations,
574
 and that the third step slanted too much towards the 
economic loss of the right-holder.  
5.2.2.2 Alternative approaches in interpreting the test 
The economic interpretation by the WTO Panel has been criticised for not 
sufficiently taking into account non-economic considerations such as social or 
cultural value when evaluating the test.
575
 Additionally, the WTO Panels’ 
interpretation concentrates excessively on wording interpretation and is too rigid on 
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the sequentiality of the test.
576
 Two possible alternative interpretations in literature, 
as well as applied by national courts, are as follows. 
A normative/policy-based interpretation of the test 
It was suggested by Christopher Geiger that in the context of the TRIPS 
Agreement, the three-step test should be normatively understood based on the 
objectives and principles laid down in the Preamble and arts 7 and 8 of the TRIPS 
Agreement.
577




Articles 7 and 8 of TRIPS provide express recognition that any IPR policy not 
only identifies the goals of technological innovation or economic development, but 
also acknowledges the wider public interest agenda. Article 7 lays down a principle 
of balance between rights and obligations, between economic goals and social 
welfare.
579
 Likewise, art 8 of TRIPS indicates that it is permissible for nations to 
formulate or amend their laws in order to meet ‘objectives and principles in sectors 
of vital importance to their socio-economic and technological development’. 580 
Similarly, the Preamble of TRIPS mentions the objective of promoting adequate 
protection mechanisms and the needs ‘in respect of maximum flexibility in the 
domestic implementation’.581  Therefore, the interpretation of the test has to take 
relevant policy considerations into account, instead of confining the analysis to a 
strict wording and economic approach.
582
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The policy-based approach was adopted by the WTO Panel in dealing with the 
Canada-Pharmaceuticals case on the protection of pharmaceutical products in 
Canada.
583
 In this case, the Panel adhered to a normative, policy-based approach to 
interpret the three-step test of art 30 of TRIPS on patent rights.
584
 In this case, the test 
was interpreted more flexibly in the light of ensuring the equality and balance of IPR 
policy. For example, the term ‘normal’ in the second step was understood to mean 
‘essential to the achievement of goals of patent policy’.585 
The normative approach to the three-step test allows the interpretation of the 
test based on international obligations resulting from other treaties, because it can 
rely on art 31(3) of the Vienna Convention that ‘any relevant rules of international 
law applicable in the relations between parties’586 should be taken into account as 
understanding the test. For example, the Universal Declaration of Human Rights 
1948
587
 and the International Covenant of Economic, Social and Cultural Rights 
1966
588
 are guidelines for the interpretation of TRIPS as a whole and the three-step 
test specifically. Accordingly, the second step of the test has to be interpreted in light 
of the above treaties, which are in favour of an open scope of limitations and 
exceptions to copyright.  
A balanced interpretation of the test – Max Planck Declaration 
Through the Max Planck Project conducted by the Max Planck Institute for 
Intellectual Property and the School of Law at Queen Mary College, University of 
London, a group of IP experts proposed a ‘declaration on a balanced interpretation of 
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the three-step test’589 that aimed to secure a balanced interpretation of the test in 
copyright law.  
The declaration considers that copyright law ultimately benefits public 
interests. Public interest is ‘not well served if copyright law neglects the more 
general interest of individuals and groups in society when establishing incentives for 
right holders’.590 The balance of copyright law is also emphasised in arts 7, 8 and the 
Preamble of TRIPS and the WCT and WPPT. Limitations and exceptions are the most 
important legal instrument balances between the conflicting interests of the right 
holder and general public. Thus, the three-step test, which determines the scope of 
limitations and exceptions, needs to consider interests equally rather than merely 
caring the interests of copyright holders. The Max Planck Declaration did not agree 
with the WTO Panel in the Section 110 (5) case in interpreting the test to overly 
focus on economic interests of copyright holders.
591
 
The balanced approach requires that the interpretation be a comprehensive 
overall assessment, rather than a step-by-step application. No single step should be 
given priority over the others. Moreover, the test ‘does not require limitations and 
exceptions to be interpreted narrowly. They are to be interpreted according to their 
objectives and purposes’.592 The interpretation of the first step of the test does not 
prevent nations from introducing ‘open-ended limitations and exceptions, as long as 
the scope of such limitations and exceptions is reasonably foreseeable’, 593  nor 
‘prevent courts to create further limitations and exceptions to copyright’.594 Finally, 
interests deriving from human rights and fundamental freedom, interests in 
competition, and other public interests must be taken into account when interpreting 
the third step of the test.
595
 
The Max Planck Declaration has been subject to some critiques. It is alleged it 
is weighted too much towards public interest and too little on the side of right-
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holders.
596
 In addition, it is contrary to the wording and history of the three-step test 
in requiring the sequential test.
597
 However, it seems to be acceptable in the current 
era, where current international copyright law favours the protection of copyright 
holders. 
5.2.3 The flexibility of the test 
There have been some critiques of three-step test by academics, in that it is 
uncertain
598
 and too rigid to adapt to the dramatically changing world.
599
 For the 
purpose of this thesis, the shortcomings of the test in the literature are not examined. 
This section attempts to clarify the possible flexibility of the test that developing 
nations can lean on to provide a broad scope of limitations and exceptions, even to 
open-ended like fair use’s US style. 
5.2.3.1 The test is flexible 
First, for the most part, the test is flexible because its uses abstract words, as 
well as having no official interpretation. As demonstrated above, the open-ended 
wording of the test obviously supports a flexible approach in interpretation. The 
requirements of ‘certain special cases’, ‘normal exploitation’, and ‘unreasonable 
prejudice’ are vague or ‘far from being clear’600, or ‘more open-ended’.601 
The test establishes a set of abstract criteria and offers room for different 
interpretations.
602
 Moreover, such interpretations are not official and are not 
mandatory for nations to obey. Three different interpretations mentioned above are 
suitable to the Vienna Convention, so they are all important. The interpretation of the 
WTO Panel in the Section 110(5) case is the most important indication for countries, 
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but should not be seen as ‘the final word on the test’s interpretation’.603 This is 
witnessed by the fact that the WTO Panel in the Section 110 (5) case worked 
independently from the WTO Panel in the Canada-Pharmaceuticals case.
604
 
Judgements were released separately, regardless of the fact that they resolved the 
same issue of interpretation of the three-step test of TRIPS. As discussed above, in 
interpreting the test, the decision of the WTO Panel in the Section 110(5) case was 
based on the wording and economic losses of copyright holders, while the Panel in 
the Canada-Pharmaceuticals case made their decision based on the balanced 
approach. Furthermore, it is unlikely that future judgments must bind into a 
precedent. Judges and administrators have to evaluate the precedent via practice. The 
precedent is accepted and repeated until it becomes stable and certain in the system. 
Therefore, the restrictive interpretation embraced by the WTO Panel Section 110(5) 
case is not relevant. 
Even the interpretation of the WTO Panel Section 110(5) case contains factors 
of flexibility. The Panel stated that the first step requiring limitations and exceptions 
in national legislation must be clearly defined and should be narrow in its scope and 
reach.
605
 However, the Panel then adopted an open-ended approach by stating: 
However, there is no need to identify explicitly each and every possible situation to which the 
exception could apply, provided that the scope of the exception is known and particularised. 
This guarantees a sufficient degree of legal certainty.
606
 
This means the Panel left room for national members to create new limitations 
and exceptions or provide open-ended limitations and exceptions by allowing courts 
to make case-by-case determinations, as long as it ensures a sufficient degree of legal 
certainty.
607
 In addition, in step three of the test, although the Panel paid too much 
attention to the loss of income to the copyright holder, the Panel acknowledged that 
legitimate interests involved more than economic considerations.
608
 It thus opens up 
a flexible evaluation of the third test for nations that ‘legitimate interests’ may cover 
all interests, both economic and non-economic, such as social and cultural factors. 
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Additionally, the flexible interpretation approach of the test was acknowledged 
from the establishment date of the test. It was revealed from the drafting history of 
the test that at the 1967 Stockholm Revision Conference, provisions of limitations 
and exceptions to copyright occurred in national laws. Civil law countries adhered to 
a specific list, while common law countries provided open-ended fair use or fair 
dealing. The establishment of the three-step test was considered a compromise to 
bridge all differences.
609
 Hence, a flexible approach of interpretation would be 
preferred. Moreover, as noted above,
610
 the official text of the test was taken from the 
UK submission. At that time, the UK itself had flexible fair dealing in its law; 
therefore, the adoption of an abstract formula rather than a closed list of limitations 
and exceptions must be considered. That is to say, the drafting history of the test 
itself supports the flexibility of the test. 
Moreover, putting the test in the overall context of the Berne Convention and 
TRIPS, it can be seen that the conventions do not strictly require member nations to 
provide limitations and exceptions in their domestic copyright laws by saying that ‘it 
shall be a matter for legislation in the countries of the Union to permit…’.611 This 
means that international treaties grant states the discretion to determine the 
conditions under which certain copyrights can be exercised and to impose limitations 
and exceptions on the enjoyment of those rights. In other words, limitations and 
exceptions are permissive and not mandatory.
612
 Moreover, the TRIPS incorporates 
arts 1-21 of the Berne, but at the same time takes into account ‘public policy 
objectives of national systems for the protection of IP, including developmental and 
technological objectives’.613 Therefore, it would be possible for a national legislature 
to allow for a more generous range of exceptions to exclusive rights on the basis that 




Furthermore, a recent interpretation of the test, as well as the recognition of the 
test by recent treaties, shows that a more flexible interpretation of the test is 
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desirable. The policy-based approach requires the interpretation in connection to 
objectives and principles of relevant conventions. This approach is entirely 
compatible with the Vienna Convention in interpreting international treaties. Firstly, 
it must be subject to the objectives and purposes pointed out by Berne and TRIPS. 
Balancing between conflicting rights and promoting public interest must be the 
priority.
615
 Moreover, the conventions must respect the ‘maximum flexibility in the 
domestic implementation’. 616  Next, it has to obey the declaration of the United 
Nations on Human Rights and the International Covenant of Economic, Social and 
Cultural Rights, which all favour more broad limitations and exceptions to copyright. 
Adopted by the WTO Panel in the Canada-Pharmaceutical case, the policy-based 
interpretation approach seems to be more realistic for the future. Similarly, the 
balanced interpretation approach set out by the Max Planck Declaration has some 
value in pushing the interpretation toward more concern regarding public interest: it 
means a more flexible way of implementing the test. More importantly, the WCT 
makes the interpretation of the test toward flexibility more certain. The Preamble of 
the WCT emphasises the necessity ‘to maintain a balance between the rights of 
authors and the larger public interest, particularly education, research, and access to 
information, as reflected in the Berne Convention’.617 The understanding of the test 
as a flexible framework for the adoption of limitations and exceptions at a national 
level is clearly expressed in the Agreed Statement concerning art 10 of the WCT, as 
follows: 
It is understood that the provisions of Article 10 permit Contracting Parties to carry forward 
and appropriately extend into the digital environment limitations and exceptions in their 
national laws which have been considered acceptable under the Berne Convention. Similarly, 
these provisions should be understood to permit Contracting Parties to devise new exceptions 
and limitations that are appropriate in the digital network environment. It is also understood 
that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and 
exceptions permitted by the Berne Convention.
618
 
A statement like the above that allows national laws to create new limitations 
and exceptions based on the three-step test is ‘a guideline for the future of extension 
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 Article 7, 8 of TRIPS, discussed above at Section 4.1.3. 
616
 Preamble of TRIPS, discussed above at Section 4.1.3. 
617
 Agreed Statements concerning the WCT (adopted by the Diplomatic Conference on December 
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of existing limitations and exceptions in the digital age’.619 This movement makes 
the flexible interpretations of the three-step test more visible. 
All of the above arguments have shown that the abstract criteria of the three-
step test can be interpreted flexibly. This raises the important question of how much 
room there is for nations to design limitations and exceptions to copyright into their 
domestic laws.  
5.2.3.2. The level of flexibility  
Questions have arisen regarding the maximum freedom nations can enjoy from 
constraint created by the three-step test. The answer cannot be defined, but it is 
possible to say that the flexible interpretation of the test undoubtedly supports a huge 
freedom for nations to expand the scope of limitations and exceptions, even adopting 
open-ended limitations and exceptions like the fair use style of US.
620
 The WCT, as 
mentioned above, allows new limitations and exceptions into domestic laws. 
Furthermore, a balanced interpretation of the test requires extending the scope of 
copyright limitations and exceptions consistent with the increasing protection of 
copyright holders. The drafting history of the test did not reject the open-ended 
limitations and exceptions of fair use, as is evident in that the US has not been asked 
to amend their open ended limitations and exceptions of fair use while being a 
member of such organisations. In contrast, many other countries have adopted or are 
going to adopt fair use defences. Therefore, it is possible for nations to introduce 
open-ended limitations and exceptions like the fair use style of the US. 
 However, some scholars doubt the compatibility of open-ended fair use with 
the three-step test of the Berne Convention, as well as the TRIPS Agreement.
621
 
Firstly, the fair use doctrine is too broad to qualify as a certain special case. Pursuant 
to the interpretation given by the WTO Panel, art 13 of TRIPS requires that 
                                                 
619
 Geiger, Gervais and Senftleben, above note 520 at 591. 
620
 Fair use doctrine of the US is examined in Chapter Six of this thesis. 
621
 For example, Professor Okediji said ‘the indeterminacy of the fair use doctrine violates the Berne 
Convention’. See more at Ruth Okediji, ‘Toward an international Fair Use Doctrine’ (2000-2001) 39 
Columbia Journal Transnat’l L 75, 117. In addition, Professor Sam Ricketson argued that: 
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best, the statutory formulation here raises issues with respect to unspecified purpose (the first step) and 
with respect to the legitimate interests of the author (third step). 
Ricketson, above note 521 at 69. Likewise, Herman Cohen Jehoram stated that ‘the open American 
“fair use” system in fact violates the Berne Convention with its specific restrictions which serve to 
guarantee the rights of authors’. Herman Cohen Jehoram, ‘Restrictions on Copyright and Their 
Abuse’ (2005) 27 European IP Review 359, 360. 
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exceptions in national legislation should be ‘clearly defined and narrow in scope’.622 
The fair use provision is deemed to conflict with this requirement, as it is a case-by-
case determination, and it is possible to apply to all types of work and to any 
purposes of the use, which makes it capable of endless expansion by the courts. Sam 
Ricketson pointed out that fairness is ‘an insufficiently clear criterion’ to meet the 
‘certain special cases’.623 He argued that the fair use doctrine is framed in such a way 
that the purpose and fairness of the use are only established on a case-by-case basis; 
thus, it cannot be predicted in advance.
624
 Secondly, the fair use judicial practice was 
criticised during the TRIPS Council review of the US legislation in 1996 as violating 
the third step of the three-step test when the US court upheld fair use for parody.
625
 
In cases of parody, for example, the courts tend to find fair use even when it causes 
adverse effect to the normal exploitation of the work, as well as to the market of the 
author.
626
 This is explainable in that fair use has existed for far longer than the three-
step test. It is a judicial concept that appeared in 1841 and was then consolidated into 
the Copyright Act 1976,
627




Many other scholars have recently argued that the fair use provision meets the 
requirements of the three-step test.
629
 The three-step test ‘itself is an open-ended 
norm…like the US fair use…it establishes a set of abstract criteria’. 630  Martin 
Senftleben indicated that the language of the test does not require a completely 
precise determination of the scope of the application of limitations and exceptions.
631
 
In response to the doubt regarding the violation of the first step, Senftleben said the 
interpretation of the first step of the test does not require domestic law to precisely 
determine the scope of limitations and exceptions, as long as it is reasonably 
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 Senftleben, above note 449 at 163. 
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foreseeable.
632
 Similarly, the WTO Panel on the Section 110(5) case, as said above, 
emphasised that ‘there is no need to identify explicitly each and every possible 
situation to which the exception could apply, provided that the scope of the exception 
is known and particularised. This guarantees a sufficient degree of legal certainty’.633 
Apparently, the fair use doctrine provides a sufficient level of legal certainty.
634
 It 
does not allow any use of the work without permission, but is subject to fairness 
requirements. Therefore, the open-ended fair use doctrine complies with the first step 
of the test. Moreover, there are parallels between the criteria of the three-step test and 
the four factors of fair use. In particular, the second step of the test – ‘the prohibition 
of a conflict with a normal exploitation’ – is similar to the fourth factor of the fair use 
doctrine.
635
 In her book, Strba protested Ricketson’s argument. She argued that under 
international treaties, there is no need to explicitly repeat what international treaties 
describe. In fact, the US fair use is compatible with the three-step test through 
judicial practice.
636
 Particularly, she observed that the fourth factor of fair use is 
emphasised on ‘market effect’ that differs from the third step (‘prejudice the 
legitimate interests of the author’). However, in judicial practice, the courts interpret 
this factor at the same level as the third step of the Berne Convention. For example, 
in the Sony case, the reason for the finding of fair use of ‘time-shifting’ was ‘no 
likelihood of harm was shown on trial, and the plaintiff admitted that there had been 
no actual harm to date’.637 Likewise, in the Princeton University Press v. Michigan 
Document Service
638
 case, the Court held fair use was allowed because the authors 
did not have an interest in the market. Similarly, in the case of Campbell,
639
 evidence 
of substantial harm was weighed against a finding of fair use. Strba concluded that 
the fair use doctrine ‘mirrors the three-step test’.640  
                                                 
632
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Responding to the case of parody, Strba argued that parody is still compatible 
with the three-step test because the market served by a work of parody is not the kind 
that a right-holder in the original work would normally exploit within the meaning of 
the three-step test.
641
 Considering the third step of the test, the US fair use is not in 
conflict to this step at all, because if the parody affects the market by merely 
suppressing the demand, then there is no substantial harm to the market, so it is 
found to be fair use.
642
 However, if the parody occupies the market of the original 
work, then the market impact is substantial and a finding of fair use will be 
rejected.
643
 That is to say, the three-step test does not prevent the introduction of 
open-ended limitations and exceptions into domestic laws, as long as the scope of 
limitations and exceptions can be reasonably predicted. Therefore, the fair use 
doctrine in US law, which fulfils the condition of legal certainty, is likely to comply 
with the three-step test of the Berne Convention and beyond. 
In the reality, the flexibility of the test up to the level of fair use has become 
more accurate as a number of nations (both developing and developed countries) 
have recently adopted open-ended fair use copyright limitations and exceptions. The 
1997 IP Act of the Philippines, the 2007 Copyright Act of Israel, the 2013 Copyright 
Act of South Korea, and the 2006 amendment of the Singapore Copyright Act 
introduced fair use into legislation.
644
 Canada has recently expanded the scope of fair 
dealing to allow for more flexibility.
645
 Reviews in Australia and the UK have 
proposed open-ended limitations and exceptions in their copyright laws.
646
 This 
creates the possibility for Vietnam to permit flexible or open-ended limitations and 
exceptions like the US fair use style to promote innovation and development. 
In addition, it is worth noting that the goal of the three-step test is to set limits 
for potential national limitations and exceptions; thus, it enables nations to freely 
decide their specific limitations and exceptions. Since it was established at the 1967 
                                                 
641
 Strba, above note 501 at 131. 
642
 Campbell v. Acuff-Rose Music 510 U.S. 569 (1994) at 589. 
643
 Basic Books, Inc v. Kinko’s Graphics Corporations 758 F. Supp. 1522 (1991) para. II D. 
644
 Geiger, Gervais and Senftleben, above note 520 at 624. 
645
 In the recent copyright enactment, Bill C-20 and the decisions of the Supreme Court. See more at 
Michael Geist, Fairness Found: How Canada Quietly Shifted from Fair Dealing to Fair Use, in The 
Copyright Pentalogy: How the Supreme Court of Canada Shook the Foundation of Canadian 
Copyright Law (University of Ottawa Press, 2013) cited by Geiger, Gervais and Senftleben, above 
note 520 at footnote 159. 
646
 ALRC, Copyright and Digital Economy 59-98 (Discussion paper No.79, 2013); Ian Hargreaves, 
Digital Opportunity: A Review of IP and Growth (UK IP Office, 2011) 44-52.  
  
Chapter 5: The International Law on Copyright Limitations and Exceptions 138 
Stockholm Revision Conference, the international three-step test has not directly 
decided which specific limitations and exceptions are permissible. It has drawn a 
baseline that nations can use. Based on that baseline, nations create their own 
limitations and exceptions. Thus, the test creates ‘breathing space’647 for the adoption 
of new limitations and exceptions at the national level. For example, limitations and 
exceptions for reproduction of the work for private use introduced by many national 
laws are not expressly mentioned in the Berne Convention or other conventions. 
They were created at the national level based on the three-step test. It is quite easy to 
find many other examples of national limitations and exceptions leaning on the 
international three-step test of the Berne Convention, such as reproduction for 
research or education, privileges for libraries or archives, or limitations and 
exceptions for public or government use. That is to say, the three-step test does not 
restrict nations when introducing new limitations and exceptions – it just sets a limit 
to ensure the introduction of new limitations and exceptions at the national level do 
not unreasonably hurt the copyright holder. It creates space for the introduction of 
limitations and exceptions at the national level. 
In conclusion, this section has found that the three-step test contained in the 
Berne is subject to flexible interpretation; as it has never been interpreted officially, 
it is a set of abstract criteria. Moreover, it must take into account the objective and 
principles of relevant conventions, such as the balance between rights and 
obligations, the purpose of promoting the public interest, and maximising the 
freedom of implementation of nations. In addition, it is a general rule to harmonise 
different global approaches on limitations and exceptions. Moreover, it does not 
determine which particular limitations and exceptions are allowed. It generally draws 
a limit that nations must rely on. Hence, national legislators could enjoy the freedom 
of implementing the test into national law in a flexible manner, to create their own 
limitations and exceptions – even open-ended limitations and exceptions – in order to 
satisfy domestic social, cultural, and economic needs, as long as they remain within 
the baseline of the test.
648
  
                                                 
647
 Geiger, Gervais and Senftleben, above note 520 at 616. 
648
 Martin Senftleben, ‘The International Three-Step Test: A Model Provision for EC Fair us 
Legislation’ (2010) 1 JIPITEC 67, 75.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 
  
Chapter 5: The International Law on Copyright Limitations and Exceptions 139 
5.3 SUBSTANTIAL LIMITATIONS AND EXCEPTIONS REGULATED BY 
THE BERNE 
The Berne Convention contains a number of provisions granting latitude to 
member states to provide other limitations and exceptions other than art 9(2). These 
provisions are typically circumstances such as uses of the work for educational or 
administrative purposes, or for reporting news where it is considered that the public 
interest should prevail against the private interests of authors. There are also 
situations where the interests of users of such material are given precedence; for 
example, in the case of domestic use. This section investigates some specific 
limitations and exceptions that support assess to explore to what extent the Berne 
leaves room for nations to draft their limitations and exceptions in these 
circumstances. This section argues that apart from the requirement of producing 
quotation in domestic laws, the Berne Convention does not create any obstacle for 
nations in drafting such limitations and exceptions; therefore, nations can expand 
their limitations and exceptions from quotation to open-ended fair use. 
5.3.1 Quotation 
It is mandatory for contracting countries under the Berne Convention to 
introduce quotation into their limitations and exceptions. ‘Quotation’ is ‘using parts 
of another person’s work in order to illustrate or prove a statement or to otherwise 
refer to such work’.649 Article 10(1) of Berne states that ‘it shall be permissible to 
make quotations from a work which has already been lawfully made available to the 
public…’. 650 This means that each member must make this provision in its national 
legislation in relation to works claiming protection under the Berne Convention so 
that users can legally use quotations. This provision of Berne can be considered the 
minimum level at which a nation can start to construct limitations and exceptions. 
By providing abstract requirements, Berne offers huge flexibility for nations in 
drafting quotation limitations and exceptions. It allows quotations to be taken from 
                                                 
649
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parts of a work or even an entire work.
651
 Quotations can also be made from any kind 
of works, including literary, musical, artistic, or other work. However, the work must 
be lawfully made available to the public before making quotation. The Berne 
Convention uses the phrase ‘lawfully made available’ rather than ‘lawfully 
published’ to intentionally allow the author to decide which kind of rendering of the 
work to make available to the public.
652
 If the author alone decided that his or her 
work, or parts of it, can become known to the public, quotation is permissible. For 
example, if a dramatic or musical work is published by making copies of the work 
available, it is not available for quotation. If that work is performed in public or 
broadcast, then quotation is permissible. In addition, the quotation must be 
compatible with ‘fair practice’. No further explanation was made for this term in 
later versions of Berne, which leaves the national laws to determine its meaning. 
Moreover, the extent of quotation must ‘not exceed that justified by the purpose’. 
The preparatory work for the Stockholm Revision Conference 1967 contended that 
quotations for ‘scientific, critical, informatory or educational purposes’ are within the 
scope of art 10(1).
653
 Quotations are also made for judicial, political, entertainment 
purposes, or for artistic effect.
654
 Article 10(1) refers to a specific kind of quotation – 
namely ‘quotations from newspaper articles and periodicals in the form of press 




However, it is suggested that the three-step test under art 9(2) should be 
satisfied before a quotation must be allowable in the context of ‘fair practice’.656 
Nothing further was said about the length of the quotations to be allowed, but 
Ricketson stated it must be a matter which is relevant to the question of ‘fair 
practice’.657  
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5.3.2 Utilisation for teaching purposes 
Under art 10(2),
658
 Berne mostly leaves the issue of use for teaching purposes 
as a matter for national legislation or bilateral agreement between member nations. It 
only stipulated some requirements within which national legislation must be carried 
out. First, any kind of works may be utilised for teaching by way of illustration in 
publications, broadcasts, sound, or visual recordings. In particular, publications for 
teaching include school books and course materials. Broadcasts for teaching are 
programs intended for teaching purposes. It was concluded at the Main Committee I 
of the 1967 Stockholm Revision Conference that the inclusion of works in a 
broadcast for schools and other education institutions was permitted, even where the 
broadcast is receivable by a much larger section of the general population.
659
 The 
limitation and exception does not only apply to the making of the broadcast itself, but 
to the public performance of that broadcast, such as in the school room or lecture 
theatre.
660
 Sound or visual recordings for teaching could be any educational 
recordings constructed especially for school or other teaching, including tapes, 
videograms, phonograph records, cinematographic films, as well as digital fixations 
of works. Second, the utilisation must be ‘by the way of illustration’ for the purpose 
of teaching. According to the Report of Main Committee I at the 1967 Stockholm 
Revision Conference, teaching included all levels – schools for children, universities, 
or other education institutions – regardless of their operators, but considered that 
‘education outside these institutions, such as general teaching available to public but 
not included in the above categories, should be excluded’.661 Furthermore, the word 
‘teaching’ may cover not only face-to-face instruction or actual classroom 
instruction, but also distance teaching or online teaching.
662
 Third, the utilisation of 
such works must be ‘compatible with fair practice’. It is suggested that the utilisation 
may be allowable for both parts of works and entire works, as long as such utilisation 
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is for the purpose of illustration of the subject matter taught and it must be fair.
663
 
Like the limitation and exception for quotations under art 10(1), the three-step test in 
art 9(2) should be considered as the requirement of ‘fair practice’.664 It was noted by 
Sam Ricketson that there is no limitation on the number of copies that may be made 
in case of publications and sound or visual recordings, except the requirement that 
the making of multiple copies must be compatible with ‘fair practice’.665 
5.3.3 Access to information and news reporting 
The Berne contains limitations and exceptions in favour of access to 
information and news reporting for the benefit of the press. It is justified on the 
grounds of ‘the promotion of the free flow of information’.666 Noticeably, the Berne 
leaves horizontal freedom for nations in creating these limitations and exceptions. 
1. Certain uses of lectures and addresses 
Article 2bis(2) of the Berne allow lectures, addresses, and other works of the 
same nature during delivery in public to be reproduced by the press, broadcast, 
communicated to the public by wire or any other public communication devices for 
information purpose.
667
 Union countries are free ‘to determine the conditions’ under 
which such specific uses may be made; for instance, the payment of a fair 
remuneration, as long as the uses are for the purpose of informing the public about 
the contents. 
2. The use of articles in newspapers or periodicals 
Article 10bis(1)
668
 of the Berne allows member countries to freely ‘permit’ 
special use of works for newspapers or periodicals on current events that are 
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restricted within economic, political, and religious topics, and for broadcast works of 
the same character. Such permissible uses are broadcasting, communication to the 
public by air, and reproduction by press.
669
 However, all permissible uses are subject 
to authorisation by the author if he or she expressly reserves his rights. Moreover, the 
source must be clearly indicated, otherwise the use is illegal. 
3. Use of works in reporting of current events 
To facilitate the flow of information, art 10bis(2)
670
 of the Berne allows 
copyright works seen or heard in the course of the event to be reproduced or made 
available to public. These limitations and exceptions are subject to only one 
condition: it must be for information purposes. Member nations can enjoy unlimited 
freedom to determine additional conditions for these limitations and exceptions. 
In summary, the Berne Convention contains some specific limitations and 
exceptions that support public access. Among these limitations and exceptions, only 
quotation is actually mandatory; the others are left to member countries to introduce 
in their domestic legislation as they see fit. Moreover, by its abstract requirement of 
‘fair practice’, the Berne creates unlimited flexibility for nations in drafting 
limitations and exceptions for quotation and for teaching and information purposes. 
However, these limitations and exceptions must comply with the three-step test. It 
can therefore be concluded that nations can develop the scope of limitations and 
exceptions for quotation up to the level of fair use. 
5.4 SPECIAL LIMITATIONS AND EXCEPTIONS FOR DEVELOPING 
COUNTRIES 
Although the three-step test allows developing countries to expand the scope of 
copyright limitations and exceptions, the test only helps to promote access and 
                                                                                                                                          
expressly reserved. Nevertheless, the source must always be clearly indicated; the legal consequences 
of a breach of this obligation shall be determined by the legislation of the country where protection is 
claimed. 
669
 Although the word ‘press’ originally referred to the printing press, the word has been extended to 
mean electronic press in the digital environment. As a result, reproduction by electronic press services 
is also covered by Article 10bis(1) of the Convention. See more at von Lewinski, above note 649 at 
155.  
670
Article 10bis(2) of Berne: 
It shall also be a matter for legislation in the countries of the Union to determine the conditions under 
which, for the purpose of reporting current events by means of photography, cinematography, 
broadcasting or communication to the public by wire, literary or artistic works seen or heard in the 
course of the event may, to the extent justified by the informatory purpose, be reproduced and made 
available to the public. 
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dissemination of works domestically.
671
 The test cannot help developing countries to 
facilitate the knowledge transfer or access to advanced knowledge of developed 
countries. There are special legal regimes of limitations and exceptions designed for 
developing nations in the Appendix of the Berne Convention. Developing countries 
are permitted to translate and reproduce printed works under strict conditions of 
compulsory licences. This section demonstrates the compulsory licences for 
developing countries. The section shows that it is not worthwhile for Vietnam to lean 
on special limitations and exceptions for developing countries to gain easy or 
inexpensive knowledge access from industrial countries to promote innovation and 
development. 
5.4.1 Compulsory licences for translation  
Article II of the Berne Appendix introduces compulsory licences for translation 
for developing countries. These translation licences apply only to ‘works published 
in printed or analogous form’.672 On the other hand, the licences cannot provide for 
the translation of works that are manifested in sound recording or digital form.
673
 
Moreover, the licences are non-exclusive and non-transferable. ‘Any national’ 
of developing countries may apply for a licence. The term ‘national’ is not only 
natural persons but also ‘covers legal entities, including the state itself, its national or 
local authorities, and enterprises owned by the states or such authorities’. 674 




Additionally, the licences are only applicable in particular situations:  
(1) After a period of three years or any longer period determined by the 
national legislation of the country, if a translation of the work has not been 
published in a ‘language in general use’ in that country by the owner of the 
                                                 
671
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 The Berne Convention, Appendix, art II
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 Ricketson and Ginsburg, above note 655 at 930; M Ficsor, The Law of Copyright and the Internet 
(Oxford University Press, 2001) 278. 
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 Ricketson and Ginsburg, above note 655 at 931. 
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right of translation, or with his authorisation’.676 ‘Language in general use’ 
could be a language in general use in ‘a given geographic region of 
country, the language of an ethnic group of the population, or a language 
t
generally used for particular purposes, such as government administration 
or education’.677 Furthermore, there must be the unanimous agreement of 
the developed countries in which that language is in general use. Any such 
agreement must be notified to the Director General by the governments 
which have concluded it.
678
 In the case of translation into a language which 
is not in general use in one or more of the developed countries, the three-
year period may be shortened by a period of one year.
679
 The shorter period 




(2) If a translation in the language concerned has been published, but all 
editions of it are out of print.
681
 
Furthermore, the licences may only be granted for ‘the purpose of teaching, 
scholarship or research’.682 The word ‘scholarship’ refers not only to instructional 
activities at all levels in tutorial institutions, primary and secondary schools, colleges, 
and universities, but also to a wide range of organised educational activities intended 
for participation at any age level and devoted to the study of any subject.
683
 
However, a licence granted under the Appendix shall be terminated if the 
owner of the translation right or his authorisation publishes a translation of the work 
at a reasonable price in the same language and with substantially the same content as 
the licensed translation.
684
 No licence shall be granted when the author has 
withdrawn all copies of his work from circulation.
685
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678
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 Berne Appendix, art II(3)(b). 
681
 Berne Appendix, art II(2)(b). According to Ricketson and Ginsburg, it should only take into 
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 The Records of the Conference for the Revision of the Universal Copyright Convention, Paris, 5-24 
July 1971, 236.  
684
 Berne Appendix, art II(6). 
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The Appendix of the Berne Convention art II(9)(a) permits the granting of 
compulsory licences for making a translation for broadcasting purposes subject to 
stringent restrictions. First, the translation is made from a lawful copy within the 
laws of the country granting the licence.
686
 Second, the translation is only used in 
broadcasts intended exclusively for teaching, or for disseminations of the results of 
specialised technical or scientific research to experts in a particular profession.
687
 
Third, broadcasts and recordings must be lawfully made on the territory of the 
granting country.
688




Article II(9)(b) allows other broadcasting organisations that have their 
headquarters in the same country to use the sound or visual recordings of licensed 
translations subject to the consent of the organisation that obtained the original 
licence. The use must meet all conditions set out for the original licence and cannot 
be sent outside of the country. 
A licence may also be granted to a broadcasting organisation to translate any 
text incorporated into an audio-visual fixation, where such fixation was itself 




5.4.2 Compulsory licences for reproduction  
Article III of the Berne Appendix deals with reproduction licences for 
developing countries. Like the conditions of translation licences, reproduction 
licences only apply for ‘works published in printed or analogous forms of 
reproduction’ and such licences are granted for ‘any national’ of the developing 
country, and they are non-exclusive and non-transferable.
691
 
In addition, a licence may be granted in particular circumstances. First, five 
years from the date of first publication of a particular edition of the work or any 
longer period determined by national legislation, if the copies of this edition have not 
been distributed in that country to the general public by the owner of the right of 
                                                 
686
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687
 Berne Appendix, art II(9)(ii). 
688
 Berne Appendix, art II(9)(iii). 
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 Berne Appendix, art II(9)(iv). 
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 Berne Appendix, art II(9)(c). 
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 Berne Appendix, art III(1) of the Appendix and Article V
quarter 
of the revised UCC. 
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reproduction or with his authorisation at reasonable price, then a licence may be 
granted.
692
 However, for the works of ‘the natural and physical sciences, including 
mathematics, and of technology’,693 the period from the date of first publication of a 
particular edition of the work is three years. Additionally, for works of ‘fiction, 
poetry, drama, and music, and for art books’, the period is seven years.694 Second, a 
licence to reproduce and publish an edition which has been distributed may also be 
granted if, after the expiration of the applicable period, no authorised copies of that 
edition have been on sale to the general public for six months in the country 
concerned, or in connection with systematic instructional activities, at a price 
reasonably related to that normally charged in the country for comparable works.
695
 
Like translation licences, a licence granted under the Appendix shall be 
terminated if the owner of the translation right or his permission publishes a 
translation of the work at a reasonable price in the same language and with 
substantially the same content as the licensed translation.
696
 A licence is not to be 
granted if the author has withdrawn from circulation all copies of the edition in 
respect of which the application has been made.
697
 
Noticeably, the reproduction licences must be for ‘use in connection with 
systematic instructional activities’.698 The general report of the revised Universal 
Copyright Convention (UCC) Conference noted that it was ‘intended to include not 
only activities connected with the formal and informal curriculum of an educational 
institution, but also systematic out of school education’.699 That is to say, unlike 
translation licences, the purpose of research is excluded from granting reproduction 
licences. 
Although art III says that reproduction licences only apply to the works 
‘published in printed or analogous forms of reproduction’, art III(7) of the Appendix 
accepts a licence granted for reproduction in audio-visual form subject to the 
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 Berne Appendix, art II(2)(a). 
699
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condition that the audio-visual fixations ‘were prepared and published for the sole 
purpose of being used in connection with systematic instructional activities’.700 
5.4.3 The ability of developing countries to access copyright works abroad 
The Berne Appendix was created to establish benefits for developing countries 
in facilitating access to copyright works in such countries for research and study.
701
 
Unfortunately, the Appendix has seldom been used,
702
 because the compulsory 
licence system under the Berne Appendix is impractical. The reasons for the 
uselessness of the Appendix are related below. 
First, compulsory licence schemes under the Appendix require a long waiting 
period before submitting an application. The waiting times are three years or one 
year after the first publication of the work for translation licences and five years or 
seven years for reproduction licences. However, after these waiting times the 
applicant must wait a further six or nine months before the licence is granted.
703
 The 
six or nine months waiting period for obtaining the licence is counted after first 
completing a long procedure (discussed below) to be considered a valid application. 
Such a long waiting period is unreasonable, as it means the subject matter of the 
application will be out-dated by the time a compulsory licence is granted.
704
 
 Second, procedural requirements to grant a compulsory licence are too 
complicated, risky, and expensive for developing countries. They require that a 
developing country must make a declaration to the Director General of WIPO at the 
time of ratification or accession, indicating that it will avail itself of the Appendix.
705
 
Following this, the applicants must prove that they requested and were denied a 
voluntary licence, or they did their best to find the copyright holder but they failed to 
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do so.
706
 If the owner of the copyright cannot be found, the applicants must send, by 
registered mail, copies of their application to the publisher whose name appears on 
the work and to any national or international information centre which may have 
been designated, in a notification to that effect deposited with the Director General, 
by the government of the country in which the publisher is believed to have his 
principle place of business.
707
 The complexity associated with costs and the time-
consuming nature of the application process discourages developing countries. 
Moreover, the capability of obtaining the licence is uncertain. The application for 
compulsory licence will be rejected, if, within six or nine months of waiting for the 
licence, the owner of the translation right makes the translation. That is to say, the 
complexity, risk, and high cost of the compulsory licence system defeats the purpose 
of the Berne Appendix of facilitating access for developing countries. 
Third, the Appendix is even more complicated and expensive in the case of 
licences for the reproduction of a translated work. It requires the applications of 
compulsory licences for reproduction and translation to be processed independently, 
which leads to a compulsory licence on a compulsory licence. A compulsory licence 
for reproduction will be not granted in two particular cases: (1) where the translation 
was not published by the owner of the right of translation or with his authorisation; 
(2) where the translation is not in a language in general use in the country in which 
the licence is applied for.
708
 This means that the developing country may be granted a 
licence to reproduce a translation that has been made under a compulsory licence of 
art II of the Appendix. A developing country has to apply for licences twice to make 
a book available in those circumstances. A number of developing countries have a 
language in general use that is not English, Spanish, or French.
709
 Vietnam, for 
example, contains 51 ethnic groups with different languages, but none of them 
generally use any of the general language pointed to by Berne. This means if 
Vietnam would like to reproduce a book from developed countries, it obviously has 
to apply for both compulsory licences: translation and then reproduction. When each 
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licence is applied for separately, the procedural requirements, costs, and waiting time 
are doubled. This discourages those countries from seeking compulsory licences.  
Last but not least, the special scheme is less attractive for the developing world 
in the digital environment where knowledge is mostly digitalised, as it is only 
allowable in printed form. Recent, updated knowledge is commonly stored in digital 
form. Printed materials often contain out-of-date knowledge and information; thus, 
they do not help developing countries in the race to increase development.  
It has been illustrated that the Appendix is not a useful tool for developing 
countries to obtain access to advanced knowledge of developed countries. Out of 165 
Berne country members, only 34 countries
710
 (including Vietnam) have availed 
themselves of the facilities of the Berne Convention. Among the 34 countries who 
have availed themselves of the Appendix, only 16 countries (including Vietnam) 
received valid notifications
711
 – the rest have not renewed their notifications. Of the 
16 countries with valid notifications, only 9 countries (including Vietnam)
712
 have 
legislation making reference to the Appendix. Significantly, no licence has been 
granted since the Appendix was established. It is important to acknowledge that the 
Appendix does nothing for developing countries in facilitating access to knowledge 
for innovation and development.  
The impractical application of the Berne Appendix can be explained by the 
drafting history of the provision. Within Berne members, developing countries 
quickly realised that Berne did not help them to gain more access, so enquiries for 
addressing the access problems of developing countries occurred in the preparation 
period for the Stockholm Revision Conference. The African Study Meeting 
Copyright asked for special provisions safeguarding the interests of Africa in 
1963.
713
 Idia submitted a proposal to introduce into Berne compulsory licences for 
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reproduction for educational purposes and translation, similar to those in the UCC.
714
 
Significantly, 10 developing countries
715
 submitted a protocol to further clarify the 
needs of developing countries and proposed some privileges for developing 
countries: (1) reservations to the right of translation; (2) reservations to the term of 
protection; (3) right to protected works for education or scholastic purposes; and (4) 
compulsory licences for reproduction.
716
 The Protocol did not enter into force due to 
the lack of consensus of both developed and developing countries.
717
 WIPO realised 
that without special rules for developing countries, Berne seemed to be less attractive 
than UCC,
718
 as developing countries were aware that they might gain nothing at all 
from joining Berne. In an effort to keep developing country members and attract new 
developing country members, and to minimise the chances of developing countries 
joining the UCC, the solution was to revise Berne by adding the Appendix
719
 with a 
focus on facilitating access for developing countries.  
In short, the drafting history shows that the access problems in developing 
countries were recognised from the early stages of Berne. The establishment of the 
Berne Appendix was a significant recognition of Berne in addressing the problem. 
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However, the Appendix does not bring any benefits for developing countries, except 
on paper. As a developing country, Vietnam has devoted its best effort to 
implementing the Appendix; however, the country cannot continue to hope for easy 
access to knowledge from developed countries through compulsory licences. 
5.5 CONCLUDING REMARKS 
By the time of the establishment of international copyright law, limitations and 
exceptions to copyright had existed and varied from country to country due to 
particular social, economic, and cultural conditions. International treaties 
acknowledged this diversity and harmonised differences between nations by 
providing general conditions, called the three-step test, for the application of 
exceptions and limitations, and leaving national legislators with the freedom to 
decide if a particular exception or limitation is to be applied and, if this is the case, to 
determine its exact scope.  
The three-step test is the most important provision under international 
copyright law. The test was originally intended to be sufficiently vague to cover the 
gamut of national exceptions that already existed in domestic law. The three-step test 
stipulated by international treaties is, hence, extremely abstract and no formal 
interpretation is provided, which leads to diverse interpretation. However, the 
flexibility of the test is an aspect that all interpretations have agreed upon. Although 
the interpretation of the WTO Panel in the Section 110(5) case is accused of being 
too narrow, the Panel left room for countries to adopt open-ended limitations and 
exceptions. Other interpretations, such as the policy-based approach and balanced 
approach, apparently favour the flexibility of the test, which allows countries to 
expand limitations and exceptions as much as possible, as long as they take into 
account the interest of the copyright holder. From the first day, the test was deemed 
to reconcile the differences that existed. Moreover, when putting the test into the 
general context of conventions it is clear that the test leaves the countries to 
determine their own limitations and exceptions in compliance with their own 
conditions. Therefore, the test offers countries great latitude in interpreting their own 
conformity.  
In addition to the three-step test, Berne mentions some specific limitations and 
exceptions – namely quotation and limitations and exceptions for teaching and 
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information purposes. Berne requires nations to introduce quotation as mandatory. 
Thus, it is implied that in international law the scope of limitations and exceptions 
depends on the country, and this can start at quotation and go up to the level of open-
ended options such as fair use. Additionally, Berne leaves nations free to craft their 
own limitations and exceptions as long as they comply with the three-step test.  
The Appendix added into the Berne Convention is assumed to be for the 
benefit of developing countries by providing compulsory licences for translation and 
reproduction. However, it has never been used in practice, as it is complicated, time-
consuming, and expensive to obtain these licences. The Berne Appendix has done 
nothing to help developing countries to expand their ability to access knowledge 
from the developed world. 
This chapter suggests that Vietnam, as a developing country, is only able to 
rest on the flexibility of the three-step test for providing a broad scope of limitations 
and exceptions. In order to do that, Vietnam needs to be clever in implementing the 
three-step test in a way that best serves the above objective. In implementing the 
three-step test into domestic law, two main approaches of fair use and fair dealing 
have emerged. Which approach is Vietnam pursuing? Is the approach sufficient to 
fulfil the knowledge demand of the country in the digital age? Should Vietnam shift 
to another approach to obtain broader access? The next chapter will investigate 
limitations and exceptions in the context of Vietnam. It will look at local conditions 
and needs, its copyright law, and its limitations and exceptions. It will determine 
whether current limitations and exceptions are too restrictive, and whether they need 
to be reformed by a proper mechanism. 
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Chapter 6: Copyright Limitations and 
Exceptions in Vietnam and the 
Policy Roadmap for the Future 
Equally, the limitations and exceptions contained in the legislation [Vietnam] are scant. 
There is no private use exception, and minimal provision for libraries and education. This 
legislation bears all the hallmarks of not having been presented for consultation by 





This thesis has examined whether developing countries are able to follow 
innovation policy for economic growth and social development by expanding access 
to knowledge. Copyright limitations and exceptions provide positive support for 
access to knowledge; hence, they are important for innovation and development. 
Being a developing country with a high demand for knowledge access and the 
respect of the public interest rather than privatisation, Vietnam can expand the scope 
of copyright limitations and exceptions for the purpose of improving innovation and 
development. The copyright limitations and exceptions of domestic law have been 
constrained by the three-step test under international law. Fortunately, the test is 
reasonably flexible. This leaves room for nations to craft limitations and exceptions 
in compliance with their own conditions and needs. However, current Vietnam 
limitations and exceptions are problematic. The first section of this chapter 
demonstrates the shortcomings of the current copyright limitations and exceptions in 
Vietnam. It argues that present limitations and exceptions to copyright are too 
restrictive, even more restrictive than those in the past.  
Following this, a policy roadmap for the future of copyright limitations and 
exceptions in Vietnam is considered. An overall policy should be a broad set of 
copyright limitations and exceptions that promotes innovation and development. This 
policy must be implemented by removing the constraints and inflexibilities that exist 
in current limitations and exceptions to copyright in Vietnam. In particular, in 
forming provisions of limitations and exceptions, the three-step test must be removed 
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from legislation, as it has added an extra layer of restriction for limitations and 
exceptions. It creates two layers of restrictions in application for each particular set 
of limitations and exceptions, as it requires each set to comply with not only the 
requirements set out by the limitations and exceptions themselves, but also the three-
step test.  
The most important part of the chapter examines the possibility of Vietnam 
adopting a fair use approach in its legislation. Currently, Vietnam adopts the rigid or 
inflexible fair dealing approach, which makes the law outdated in relation to the new 
circumstances constantly occurring in the digital age. The closed list of limitations 
and exceptions lacks numerous important limitations and exceptions for access in the 
digital age, such as limitations and exceptions for private use, parody or satire, and 
computer software. The fair use approach should be used as an alternative, as it 
provides a better set of limitations and exceptions. It is flexible, adaptable and 
sufficiently predictable, which makes it the best model for the digital age. Therefore, 
this chapter suggests that Vietnam should adopt fair use in promoting innovation and 
development in the countries. It can fill the gap of law by the courts, it helps to 
reduce access costs, and it is also suitable for the Vietnamese legal system and 
conditions.  
New policies should also take place, with substantive limitations and 
exceptions that support access, including limitations and exceptions for educational 
use, for libraries or archives, and for disabled people. Such limitations and 
exceptions are currently typically narrow. They provide limited support for the 
public to gain lawful access and hurt innovation processes and development. Along 
with providing criticism of the shortcomings of each of the limitations and 
exceptions, at the end of each argument regarding limitations and exceptions, 
suggestions for each point are provided.  
The ultimate purpose of this chapter is to provide recommendations for 
Vietnam, or other developing countries, on ways to utilise copyright limitations and 
exceptions to progress innovation and development. This begins with a 
recommendation for future scenarios of copyright limitations and exceptions in 
Vietnam; that is, a broad scope of copyright limitations and exceptions, which would 
start by removing the three-step test from legislation. The adoption of ‘fair use’ 
should be the most important policy to extend the scope of copyright limitations and 
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exceptions. In addition, some specific copyright limitations and exceptions that 
provide access for the public, including limitations and exceptions for educational 
uses, for libraries or archives, and for people with disabilities should be expanded.
721
 
At the international level, Vietnam should take a more active role in negotiations that 
support the broad scope of copyright limitations and exceptions in developing 
countries. This chapter, therefore, is a significant contribution of the author into the 
literature. 
6.2 COPYRIGHT LIMITATIONS AND EXCEPTIONS IN VIETNAM 
Vietnam copyright protection is currently overly strong. This makes its 
copyright system unbalanced and contrary to its conditions and needs, which stifles 
innovation and development. Therefore, there is a reasonable expectation that 
Vietnam should provide broad limitations and exceptions to copyright so that the 
public is able to enjoy more rights for access to cultural expressions for education, 
freedom of expression, and public use. However, copyright limitations and 
exceptions in Vietnam are narrow and restricted. This section discusses provisions of 
copyright limitations and exceptions to examine whether such provisions can satisfy 
the expectations of the country. A brief look is taken into limitations and exceptions 
in the past to examine their breadth, and analysis of current limitations and 
exceptions is undertaken to show that they are not currently broad enough to support 
innovation and development.  
6.2.1 Copyright limitations and exceptions in the past 
The first copyright limitations and exceptions introduced in art 16 of the 
Ordinance on Copyright Protection 1994
722
 is a closed list of limitations and 
                                                 
721
Due to the limited length of this thesis, recommendations will concentrate on limitations and 
exceptions that have important impacts on fostering innovation and development, though the author 
acknowledges that all limitations and exceptions improve innovation and development in certain 
ways. 
722
 Limitations and exceptions created by the 1994 Ordinance were: 
1. Reproductions for private purpose; 
2. The extraction from a work is used for the purpose of comments or illustration in 
another work; 
3. The extraction from a work is used in articles, periodicals, radio programs, 
television programs, documentary films; 
4. The extraction of a work is used for the purpose of teaching, testing at educational 
institutions; 
5. The copy of a work is used for archives, libraries; 
6. The translation of a work is made from Vietnamese into ethnic minority groups; 
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exceptions, which is narrow and vague in scope. As reflected by the influence of the 
French continental civil law system on Vietnamese law, the limitations and 
exceptions of Vietnam have adopted the fair dealing approach. Although they 
contained important specific copyright limitations and exceptions, such as for 
education, libraries or archives, for the blind, and for public use, the application of 
such limitations and exceptions are restrictive. For example, only one reproduction 
can be made for personal use. The quotations were restricted to ‘introduction, 
comments, or enlightenment of questions presented in a work and are not allowed to 
be the main composition of the new work’.723 Moreover, listed special cases seem to 
be examples of exceptional uses, and the Ordinance was not clear whether the 
special cases are merely illustrative examples or are fixed cases that precluded other 
similar but unstated uses.
724
 The Ordinance was soon repealed by the Civil Code 
1995. 
In the Civil Code 1995, copyright limitations and exceptions were covered by 
arts 760 and 761,
725
 which seemed to broaden the scope of limitations and 
                                                                                                                                          
7. Theatrical works, songs, musical compositions are performed in public cultural 
entertainments, propaganda – motivation activities; 
8. The live audio-visual recording of a performance is made for the purpose of news 
reporting or teaching; 
9. Photographs or videos of certain works of fine and applied art works displayed at 
public places for the purpose of public education or enlightenment; 
10. The translation of a work is made into Braille for blind people. 
(Article 16 of the 1994 Ordinance of Copyright Protection). 
It is noted that architectural works in architectural construction form, plastic works and computer 
software are excluded from the scope of art 16. Also, this provision was provided more detail by the 
Decree Guiding the 1994 Ordinance of Copyright Protection. 
723
 Article 14 of the Decree Guiding the 1994 Ordinance of Copyright Protection. 
724
 Lange, above note 158 at 45. 
725
 Article 760: The limitation of copyright 
An individual or organization is entitled to use a work of another which has been published or 
disseminated, provided that such work is not banned from reproduction and its use is not aimed at 
business purposes and does not affect the normal exploitation of the work, nor detrimental to other 
interests of the author or owner of the work; an individual or organization using such work shall not 
have to ask permission from and pay remuneration to the author or owner, provided that he/she must 
record or mention the name of the author and the origin of the work. 
Article 761: Certain uses of the work that the permission or payment of royalties are not required 
1. The use of the work stipulated under Article 760 of the Code includes: 
a. Duplication of the work for personal use; 
b. Recitation of the work without misunderstanding the idea of the author in order to 
criticism or illustration; 
c. Recitation of the work without misunderstanding the idea of the author in order to write 
articles, periodicals, radio-television programs, documentary films; 
d. Recitation of the work without misunderstanding the idea of the author for the purpose 
of teaching, examining knowledge at schools; 
e. Reproduction of the work to archive or use in libraries; 
f. Translation, dissemination of the work from Vietnamese language to the language of 
ethnic minority groups; 
g. Perform theatrical works or other artistic performance works during culture, 
propaganda-motivation activities organised in public; 
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exceptions. The Civil Code added a general rule in art 760, which is similar to the 
three-step test of Berne and similar to factors of the fair use approach of the US. 
Article 761 provided certain uses that did not require permission and payment of 
royalties. It raised a question regarding whether art 761 gave some illustrative 
examples of art 760 or whether it fixed particular cases in application of art 760. No 
concrete answer has been provided under the law. However, many scholars advocate 
the former.
726
 If the former was what legislators wanted, it is likely that Vietnam 
made a leap from the fair dealing approach to the approach of fair use. Although it 
was not clear in the legislation, there were signs that lawmakers were hesitant 
regarding the fair dealing approach and left a way for the fair use approach to be 
used. 
6.2.2 Present copyright limitations and exceptions 
Currently, copyright regulations are mostly stipulated in the Law on IP 2005 
(amended in 2009) – the amended Civil Code 2005 only retains basic provisions. 
Copyright limitations and exceptions in the Law on IP 2005 (amended in 2009) are 
double the provisions given previously. They are applied by new regimes of either 
uncompensated or compensated schemes. However, the real scope of limitations and 
exceptions is more restrictive than ever before. They hurt innovation and 
development, as they typically limit access to knowledge for the population, while 
the country has a high access demand. This argument is explored in the next part of 
this chapter. 
                                                                                                                                          
h. Audio-visual recording of live performance for the purpose of news reporting or 
teaching; 
i. Photographs or videos of certain works of fine and applied art works displayed at public 
places for the purpose of introduction the images of such works; 
j. The translation of a work is made into Braille for blind people 
2. The uses of the work in Subsection 1 of this Article shall not apply to reproduction of 
architectural, plastic works and computer programs. 
(Civil Code 1995, arts 760-71). 
726
 For example, commentator Thu Anh Nguyen’s opinion was that despite not clarifying the 
relationship between two articles in Civil Code 1995, it is deemed to be that art 761 provided some 
examples to illustrate art 760. See more at Thu Anh Nguyen, ‘Vietnam Copyright Case – APAA 
2007’  <http://www.apaaonline.org/pdf/APAA_54th_council_meeting/copyright_committee/16-1-
VietnamGroupCopyrightcase-20071015.pdf>. Frederic P Vimeux,also said that ‘the Civil Code 
expressly approves a certain number of fair uses, not limited to critique, comment, news reporting, and 
education. The following three requirements must be met in Article 760 of the Civil Code in order for 
fair use doctrine to apply’. See more at Frederic P Vimeux, ‘Vietnamese Copyright Laws: Foreign 
Copyright Owners beware? A Comparative Analysis of its Evolution and Shortcomings’ (2000) 
Gonzaga Journal of International Law 3. However,  scholar Than Nguyen Luu had the opposite 
opinion that in satisfaction of art 760: ‘the work must be used in a manner specifically provided for in 
Article 761’. See more at Than Nguyen Luu, ‘To Slay a Paper Tiger: Closing the Loopholes in 
Vietnam’s New Copyright Laws’ (1996) 47 Hasting Law Journal 844. 
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It is necessary to emphasise that current Vietnamese copyright law does not 
have any provision referring fair dealing, but its closed list on copyright limitations 
and exceptions reflects the approach of fair dealing.
727
 The closed list of limitations 
and exceptions to copyright are introduced under arts 25(1) and 26(1) grouped in the 
Appendix of this thesis.
728
 
Additionally, the three-step test of the Berne is explicitly set forth under 
Vietnamese law. Particularly, the use of the work must satisfy three requirements
729
 
(similar to the three-step test of the Berne Convention) to qualify for limitations and 
exceptions to copyright as follows:
730
 
1. The work must be used in one of the special cases provided by law; 
2. The use of the work does not affect the normal exploitation of such work;  
3. The use of the work does not cause prejudice to the rights of the authors 
and/or copyright owners.  
In summary, it is easy to see why Vietnamese legislators attempted to adopt 
international standards into its domestic law. However, the adoption is imperfect. It 
repeats the three-step test verbatim in the law. The simplicity of the limitations and 
exceptions provisions not only limits the number of applicable limitations and 
exceptions, but restricts the scope of each of the limitations and exceptions. This 
issue will be clarified further below. 
6.3 WHAT IS THE FUTURE SCENARIO FOR VIETNAM REGARDING 
LIMITATIONS AND EXCEPTIONS? 
This section demonstrates the future of limitations and exceptions in Vietnam. 
It argues that Vietnam should move towards broad or flexible limitations and 
exceptions, because the country requires great knowledge access to close the gap 
with developed countries, to improve education, health, environmental conditions, 
and in order to comply with aspects of the culture and politics of the country. 
                                                 
727
 As said above, this approach was adopted due to the heavy influence of French law, a continental 
civil law system. 
728
 See more at the Appendix of the thesis. 
729
 The second and third conditions can be found in arts 25(2) and 32(2) of the Law on IP 2005. It is 
necessary to note that all articles related to copyright limitations and exceptions are revised in the Law 
2009 in compliance with international standards. 
730
 The Law on IP 2005 (revised in 2009), arts 25(2), 26(3), 32(2) and 33(3). 
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First of all, Vietnam and other developing countries must construct copyright 
limitations and exceptions in a way that allows governments to pursue the policy aim 
of closing the knowledge gap with developed countries. In the case of developing 
countries, such as Vietnam, the IPR Commission recommended the following: 
In order to improve access to copyrighted works and achieve their goals for education and 
knowledge transfer, developing countries should adopt pro-competitive measures under 
copyright laws. Developing countries should be allowed to maintain or adopt broad exemptions 
for educational, research, and library use in their national copyright laws. The implementation 
of international copyright standards in the developing world must be undertaken with a proper 
appreciation of the continuing high level of need for improving the availability of these 
products, and their crucial importance for social and economic development.
731 
Vietnam has to confront challenges not seen in developed countries, in spite of 
living in the common landscape of information and communication technological 
changes. Vietnam suffers from a lack of knowledge to improve education, health, 
and the environment. Moreover, Vietnam is a net importing country, especially of 
cultural products, therefore, too-strong copyright protection makes foreign cultural 
works costly, as well as blocking the flow of information and entertainment of 
society. It restricts development. Therefore, Vietnam should pursue broad and 
flexible limitations and exceptions to copyright in order to enjoy space to acquire 
knowledge at a reasonable price. Doing so facilitates greater production and human 
development. 
Moreover, historical, cultural, economic, social, and political aspects of 
Vietnam itself need to be considered when constructing proper limitations and 
exceptions. As described in Chapter Two, Vietnam has its own culture, politics, and 
level of development. Its culture is shaped by the influence of Confucian ideology, 
where public interest always prevails over private interest, and private profit has to 
sacrifice for the group/public benefit. Furthermore, Vietnamese culture encourages 
knowledge sharing, repetition, and memorisation of knowledge.
732
 The tremendous 
influence of Confucius and association with Marxism makes Vietnamese people 
                                                 
731
 Report of the Commission on Intellectual Property Rights, ‘Integrating Intellectual Property Rights 
and Development Policy’ (2002) 104 
<http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf> (retrieved 20 July 2012). 
732
 Snejina Michailova and Kate Hutching, ‘National Cultural Influences on Knowledge Sharing: A 
Comparison of China and Russia’ (2006) 43(3) Journal of Management Studies 383, 403; Setsuo 
Otsuka, ‘Why do Asians do well at school?’ (1996) 2 Deep South 3 
<http://www.otago.ac.nz/deepsouth/vol2no1/setsuo.html#index%20educational> (retrieved 28 
October 2014). 
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believe that legislation is only regarded if it serves the public benefit. Copyright law 
is deemed to be the law to protect individual rights; therefore, it is not respected 
much in implementation. Moreover, as a matter of culture, Vietnamese people have 
an opinion that the works of prior authors and artist should be available for the next 
generation, otherwise authors are seen as selfish. In addition, in terms of Vietnam’s 
politics, the socialist policy favours putting more concern on flexible copyright 
limitations and exceptions, rather than too much protection. 
Therefore, overly strong copyright protection in Vietnam is likely impractical 
and incompatible with the Vietnamese practice of putting societal interests before 
those of individuals.
733
 Instead, flexible or broad limitations and exceptions to 
copyright would be appreciated. 
In addition, Vietnam is not alone in expanding the scope of limitations and 
exceptions, as the introduction of broad limitations and exceptions has been the 
apparent policy of developing countries in recent years. It started in August 2004, 
when Brazil and Argentina proposed establishing an Agenda for Development for 
WIPO that IP policy must contribute to the development of the country. This 
proposal eventually turned into the Proposals Related to WIPO Development Agenda  
(PCDA) including 45 recommendations approved by WIPO in 2007.
734 
The most 
significant group of recommendations of PCDA is the third group, centred on 
technological matters entailing access to knowledge. In this recommendation cluster, 
WIPO encouraged member states to adopt IP-related policies for promoting and 
disseminating technology from developed countries to developing countries. Based 
on this, a number of countries have reviewed their copyright law, and amended or 
considered amending their laws towards broad limitations and exceptions. Chile, the 
Philippines, Singapore, Israel, and Thailand, for example, have already extended the 
scope of limitations and exceptions for the benefit of public interest. Some other 




                                                 
733
 This can be used to explain the fact that copyright infringement in Vietnam is common and people 
do not feel guilty about piracy. Current expanded copyright law policy is absolutely incompatible with 
cultural and political characteristics. 
734
 WIPO, ‘Provisional Committee on Proposals Related to a WIPO Development Agenda’ (2007) 
PCDA/4/3. 
735
 This will be discussed further in the Fair Use or Fair Dealing section of this chapter. 
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6.4 FORM OF LIMITATIONS AND EXCEPTIONS FOR VIETNAM 
In implementing the three-step test, many countries, including Vietnam, are 
reproducing the treaties’ language into their own law, and some countries, including 
Vietnam, are using it as an additional condition to examine each circumstance of 
limitations and exceptions. The section argues that this makes the laws not only 
confusing, but also restrictive; thus, it must be removed from the legislation.  
As a requirement of international law, a country needs to unpack the three-step 
test to form its own limitations and exceptions. It was justified in Chapter Five of this 
thesis that the three-step test draws a baseline for nations to introduce their own 
limitations and exceptions.
736
 It should be regarded as a guiding principle to dictate 
that member nations write their legislation, rather than used as a strict rule.
737
 The 
test needs to be examined by lawmakers – not users, copyright holders, or courts –
before introducing certain limitations and exceptions. As a general principle, the 
three-step test must be unpacked by domestic legislation. In implementing the test, 
each country has its own method. The three-step test is impliedly addressed in §107 
of the US Copyright Act of fair use with four factors: (1) the purpose and character of 
the use, including whether such use is of a commercial nature or is for non-profit 
educational purposes; (2) the nature of the copyrighted work; (3) the amount and 
substantiality of the portion used in relation to the copyrighted work as a whole: and 
(4) the effect of the use upon the potential market for, or value of, the copyrighted 
work. Other specific limitations and exceptions of the US have been introduced 





 created their own exhaustive lists of limitations and 
exceptions without referring to the three-step test, as the test was carefully examined 
                                                 
736
 Section 5.1.4.2 of Chapter Five. 
737
 Okediji, above note 53 at 32; Max Planck Institute for Intellectual Property, Competition and Tax 
law, Declaration on a Balanced Interpretation of the Three-Step Test in Copyright law 
<http://www.ip.mpg.de/shared/data/pdf/declaration_three_step_pdf>. 
738
 The 2010 IP Law of Chile under art 71 Q introduced the fair dealing provision that implemented 
the three step test as below: 
The incidental and exceptional use of a protected work is hereby deemed lawful, for purposes of 
criticism, commentary, caricature, teaching, scholarship, or research, provided that said use does not 
constitute a covert exploitation of the protected work. The exception established by this article is not 
application to audiovisual works of a documentary nature. 
739
 Pedro Nicoletti Mizukami et al. said that the three-step test ‘was not itself turned into law in 
Brazil’. Brazilian copyright law has no provision directly referring to the three-step test. See more at 
Pedro Nicoletti Mizukami et al., ‘Exception and Limitations to Copyright in Brazil: A Call for 
Reform’ in Lea Shaver (eds), Access to Knowledge in Brazil: New Research on IP, Innovation and 
Development (Bloomsbury Academic, 2010) 50, footnote 10. 
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by lawmakers before introducing such limitations and exceptions. In Australia, the 
three-step test was implemented though conditions of fair dealing that: (1) the use 
must fall within a specific purpose of review or criticism, research or study, news-
reporting, judicial proceedings, or professional legal advice, parody or satire; (2) the 
use must be fair. What is fair will depend on various factors, such as the nature of the 




The three-step test has not been properly unpacked in Vietnam. Vietnam 
simply reproduces the treaties’ language into its domestic law.741 Such a use makes 
the law unworkable, because its meaning is too general. Take the case of s 200AB of 
the Australian Copyright Act 1968 as an example. The Copyright Amendment Act 
2006 of Australia was intended to create a flexible exception toward open-ended fair 
use to enable copyright material to be used for certain socially-useful purposes. 
Section 200AB allows libraries, archives, galleries, and museums to use copyright 
materials, provided they are compliant with the three-step test.
742
 In practice, this 
section has not really worked, as it creates confusion and uncertainty,
743
 and thus, is 
not reliable.
744
 The use of the treaties’ language undermines the objectives of s 
200AB in creating flexible dealing exceptions.
745
 
The three-step test of Berne creates an additional condition that specific 
limitations and exceptions must satisfy, as it is inserted at the end of its closed list of 
limitations and exceptions.
746
 Vietnam’s limitations and exceptions are subject to 
double tests: one test is set up under each particular limitations and exceptions and 
then has to comply with the second test: the three-step test. In Geiger, Gervais, and 
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 Anne Fitzgerald and Brian Fitzgerald, above note 318 at 169; Wikipedia, ‘Fair dealing and other 
exceptions in Australia’< http://en.wikipedia.org/wiki/Copyright_law_of_ 
Australia#Fair_dealing_and_other_exceptions>.  
741
 See arts 25, 26 of the Law on IP 2005 (revised in 2009). 
742
 The Australian Copyright Act 1968 (Cth.), s 200AB(1) 
743
 See Nicolas Suzor, Paul Harpur and Dilan Thampapillai, ‘Digital copyright and disability 
discrimination: From braille books to bookshare’ (2008) 13 Media and Arts Law Review 1 at 8. It was 
argued that there is no guidance about what is likely to constitute a ‘special case’, which makes the 
law uncertain; see also Anne Fitzgerald and Kylie Pappalardo, ‘Copyright Law and IP’ Report on the 
Government 2.0 Taskforce: Project 4 (December 2009) 50 
<http://eprints.qut.edu.au/29416/1/29416.pdf>. It is argued that s 200AB provides insufficient 
certainty about the meaning of ‘special case’. 
744
 Anne Fitzgerald and Kylie Pappalardo, ‘Copyright Law and IP’ Report on the Government 2.0 
Taskforce: Project 4 (December 2009) 50 <http://eprints.qut.edu.au/29416/1/29416.pdf>. They argued 
that it is unreliable and this stems from the uncertainty inherited from Berne. 
745
 Ibid at footnote 212; Suzor, Harpur and Thampapillai, above note 743 at 8. 
746
 Articles 25 (2) and 26 (2) of the Law on IP 2005 (amended in 2009). 
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Senftleben’s words, the three-step test ‘serves as a further restriction imposed on 
national limitations and exceptions’.747  
The Vietnamese situation is similar to the Chilean IP Law in 2003. The act of 
implementing the three-step test by the amendment of Chilean IP Law 1970 in 
2003
748
 brought the legislation into accordance with the Agreements of the WTO, 
including the TRIPS Agreements. Chilean lawmakers added a new art 45bis that 
reproduced the treaties’ language.749 Article 45bis was criticised as ‘an extremely 
unfair test against the very few exceptions authorised by the law’.750 It requires the 
courts to exercise double tests for applying any exception, which is too strict and 
restricts the scope of limitations and exceptions to copyright.
751
 The restriction of the 
application of limitations and exceptions raised by introducing the three-step test into 
its legislation was illustrated by the case of Dao Thai Ton v. Nguyen Quang Tuan.
752
 
In this case, the plaintiff, Nguyen Quang Tuan, claimed the defendant, Dao Thai 
Ton, had copied the full text of four articles of the plaintiff into the defendant’s book 
‘The Tale of Kieu – Research and Discussion’. To resolve this case, the court needed 
to clarify the three-step test added at art 25 (2): whether the right to quote/cite of the 
defendant has violated the three-step test or not. This means that limitations and 
exceptions for quotation have to pass two layers of restriction: one from the 
provision for quotation itself, and one from the three-step test. In this case, the courts 
had to only determine how much citation of the work is ‘reasonable’,753 but also 
interpret three-step test.  
Adding the three-step test into legislation makes copyright limitations and 
exceptions more restrictive and would not allow for the advancement of Vietnam. 
                                                 
747
 Geiger, Gervais and Senftleben, above note 520 at 617-618. 
748
 Law No. 19.912 in 4 November 2003 available at 
<http://www.wipo.int/wipolex/en/details.jsp?id=5321>.  
749
 Article 45bis added by the Law No. 19.912: 
The exceptions established in this paragraph and in the following paragraph are limited to cases that do 
not conflict with normal exploitation of the work and do not cause unjustifiable damage to the 
legitimate interests of the copyright holder 
750
 Daniel Alvarez Valenzuela, ‘The Quest for a Normative Balance: The Recent Reforms to Chile’s 
Copyright Law’ University of Chile (12 December 2011) 
<http://web.uchile.cl/archivos/derecho/CEDI/Art%EDculos/the-quest-for-a-normative-balance-the-




 This case was initially held by the Hanoi People’s Court, following this it was appealed and 
overruled by the Court of Appeal of the Supreme People’s Court. See more at Judgement No. 
127/2007/DSPT (14/6/2007) available at <http://www.ecap-
project.org/sites/default/files/ip_case_law/VN_1-2-2007.pdf>.  
753
 Article 25(1)(b). 
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The three-step test works as a legislative guidance in drafting limitations and 
exceptions, not as a restriction to be directly adopted in legislation. Therefore, it 
restricts the application of limitations and exceptions if lawmakers introduce it 
directly into their legislation. It becomes a burden for both users and courts in 
exercising limitations and exceptions in practice. Thus, it should be removed from 
legislation. 
6.5 FAIR DEALING OR FAIR USE? 
As discussed in Chapter Five, the three-step test of Berne provides legislative 
guidance in drafting limitations and exceptions. It offers the flexibility for nations to 
introduce limitations and exceptions. Consequently, provisions of limitations and 
exceptions vary from country to country. However, two main approaches on drafting 
limitations and exceptions have emerged.
754
 Many countries, such as Germany, 
France, Australia, the United Kingdom, Canada, and the Netherlands provide case-
specific exceptions – fair dealing; while fair use as open-ended provisions has been 
introduced in the US, Israel and Philippines.
755
 The fair dealing approach lists 
limitations and exceptions in an exhausted list, whereas fair use refers to an approach 
that provides a general clause with regard to limitations and exceptions. This section 
investigates whether fair dealing or fair use is the appropriate approach for Vietnam. 
The closed-list of limitations and exceptions currently in place in Vietnam shows that 
Vietnam has adopted the fair dealing approach. However, this section suggests that 
fair dealing is inflexible, unadaptable, and complicated; therefore, it is not suitable to 
address the high demand of knowledge access in developing countries like Vietnam. 
In contrast, the fair use approach – such as in the US – is more flexible, adaptable, 
and sufficiently certain; it could bring broad access of information and knowledge to 
Vietnam. This section argues that in comparison with fair dealing, fair use is the best 
approach for Vietnam in the digital age.  
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 Robert Burrell and Allison Coleman, Copyright exceptions: the digital impact (Cambridge 
University Press, 2005) 4; Martin Senftleben, “The international three-step test: a model provision for 
EC fair use legislation” (2010) 1 JIPITEC 68; Christophe Geiger, ‘Promoting Creativity Through 
Copyright Limitations: Reflections on the Concept of Exclusivity in Copyright law’ (2009-2010) 12 
Vanderbilt Journal of Ent and Tech. Law 519. 
755
 Brian Fitzgerald et al, above note 306 at 313; Brian Fitzgerald and Anne Fitzgerald, above note 318 
at 37.  
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6.5.1 Fair dealing 
Vietnam, like many other developing countries, adopted the fair dealing 
approach, where the use must be for one of the specific purposes listed by legislation. 
There is no general provision for fair dealing. It is characterised by the closed list of 
limitations and exceptions. This approach is critically argued as too restrictive, rigid, 
and unadaptable in the digital economy. It is not suitable for Vietnam, a knowledge 
seeker, to pursue innovation and human development policies. 
6.5.1.1. The fair dealing provisions in Vietnamese copyright law 
The formulation of the air dealing approach was first provided for in art 16 of the 
1994 Ordinance on Copyright Protection
756
 and repeated in the Civil Code 1995 in 
arts 760-61,
757
 is currently provided for in arts 25-26 of The Law on IP 2005 
(amended in 2009) as follow: 
Article 25.- Cases of use of published works where permission and payment of royalties 
and/or remunerations are not required  
1. Cases of use of published works where permission or payment of royalties and/or 
remunerations is not required include:  
a) Duplication of works by authors for scientific research or teaching purpose;  
b) Reasonable recitation of works without misrepresenting the authors’ views for 
commentary or illustrative purpose;  
c) Recitation of works without misrepresenting the authors’ views in articles 
published in newspapers or periodicals, in radio or television broadcasts, or 
documentaries;  
d) Recitation of works in schools for lecturing purpose without misrepresenting the 
authors’ views and not for commercial purpose;  
e) Reprographic reproduction of works by libraries for archival and research 
purpose  
f) Performance of dramatic works or other performing-art works in mass cultural, 
communication or mobilization activities without collecting any charges in any 
form;  
g) Audiovisual recording of performances for purpose of reporting current events or 
for teaching purpose;  
h) Photographing or televising of plastic art, architectural, photographic, applied-art 
works displayed at public places for purpose of presenting images of such works;  
i) Transcription of works into Braille or characters of other languages for the blind;  
j) Importation of copies of others’ works for personal use.  
2. Organizations and individuals that use works defined in Clause 1 of this Article must 
neither affect the normal utilization of such works nor cause prejudice to rights of the authors 
and/or copyright holders; and must indicate the authors’ names, and sources and origins of 
the works.  
3. The use of works in the cases specified in Clause 1 of this Article shall not apply to 
architectural works, plastic works and computer programs.  
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 Mentioned above at page 41 of this thesis. 
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Article 760-61 of the Civil Code 1995, above note 725. 
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Article 26.- Cases of use of published works where permission is not required or but the 
payment of royalties and/or remunerations is required  
1. Broadcasting organizations which use published works in making their broadcasts, which 
are sponsored, advertised or charged in whatever form, shall not have to obtain permission 
but have to pay royalties or remunerations to copyright holders according to the 
Government’s regulations.  
2. Organizations and individuals that use works defined in Clause 1 of this Article must 
neither affect the normal utilization of such works nor cause any prejudice to the rights of the 
authors and/or copyright holders; and must indicate the authors’ names, and sources and 
origins of the works.  
3. The use of works in the cases specified in Clause 1 of this Article shall not apply to 
cinematographic works.   
 
Vietnam’s fair dealing provisions limit fair dealing with a copyright work to 
the purposes of research, teaching, commentary or review, or news reporting. The 
provisions do not provide for any dealing that can be regarded as ‘fair’. The fairness 
of a particular dealing is only evaluated based on these specific purposes. Where the 
dealing was for any purpose other than the listed purposes, the defence cannot 
succeed. Furthermore, when the purpose is one of those listed in the Act, the dealing 
must pass the test like the three-step test (as stated above at section 6.2.2), and, 
finally, sufficient acknowledgement must have been given where required by the 
Act. Failure to undertake any requirements means the fair dealing defence will fail. 
6.5.1.2. Fair dealing is rigid and unadaptable to digital technological 
changes and social needs 
Fair dealing is recognised by the closed-ended mechanism, which is inflexible 
and restrictive, because it provides courts with less flexibility in dealing with new 
circumstances.
758
 Under fair dealing, what constitutes fairness is determined by 
permitted purposes. The use for any other purpose is never considered, even though 
it may be fair. Australia’s fair dealing, for example, requires that the dealing must be 




 provides fair 
dealing privileges for specific purposes of criticism, commentary, caricature, 
teaching, scholarship, or research only. The specificity of the fair dealing provisions 
hinders the courts when dealing with new circumstances that have emerged in the 
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Albany Law Review 1227, 1232; Fred Von Lohmann, ‘Fair Use and Digital Right Management: 
Preliminary Thoughts on the (Irreconcilable?) Tension Between Them’ Electronic Frontier 
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 Article 25 (1) of the Law on IP 2005 (amended in 2009). 
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digital economy. For example, if litigation relating to private consumption uses such 
as ‘time-shifting’, ‘format-shifting’ or ‘device-shifting’ was brought to the Australian 
courts before 2006, the courts would have had to conclude that such uses constituted 
copyright infringement. There was no way for the courts to judge such uses lawfully, 




Due to its rigidity, the fair dealing approach is inadequate to accommodate the 
numerous exceptional uses that have appeared in the digital age; thus, it should not 
be used to respond to rapid changes of technologies and practices in the digital era
762
. 
Specific circumstances identified by the closed list leave no room for the court to 
consider the development of copyright law, especially regarding digital technologies 
and the internet. This is especially so in the case of Vietnam. Since the laws were 
enacted in 2005, the scope of the limitations and exceptions has remained 
unchanged, while cultural, social, and technological changes happen constantly. As a 
result, the fair dealing approach is too limited to embrace the new technological and 
social circumstances that occur.  
First, the fair dealing approach is insufficient to deal with the issue of making 
individual copies of cultural works for private use. Due to the popularity of digital 
reproduction devices, and the widespread use of the internet in Vietnam
763
, it has 
become common for users to copy songs from their lawfully-owned CDs onto an 
iPod or a MP3 player, or record a TV program for later viewing. It is also 
commonplace that a person who is eligible to use a copyrighted work would want to 
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share the recordings with members of his or her family or household. Such popular 
uses are tolerated by the copyright owners who consider that such acts do not 
prejudice their potential market of the works. However, these acts are considered to 
infringe on copyright, as reproductions for private use (time-shifting and format-
shifting) have not been included in the closed list of limitations and exceptions in 
Vietnamese copyright law.
764
 Moreover, making political speeches or making fun of 
politicians through parody or satire
765
 has become a type of entertainment or creative 
play in Vietnamese modern society due to the rapid development of internet websites 
and social media such as Twitter, Facebook, and Weibo.
766
 A number of images, 
songs, books, movies, and political speeches have been creatively reproduced, 
modified, and shared on social media platforms.
767
 Parody or satire enhances 
freedom of expression.
768
 It is considered ‘not only to have entertainment value, but 
also to serve a critical function, pointing out human imperfections and the ironies of 
our existence’. 769  In order to construct a democratic society, it is essential that 
citizens are permitted to critique government practices and policies. It is necessary to 
note that personal uses of time-shifting and format-shifting completely comply with 
the three-step test addressed in Vietnamese copyright law. Particularly, they are non-
commercial or non-profit activities, because they merely allow a viewer to see a 
work that he had been invited to witness lawfully. The fact the work is reproduced 
                                                 
764
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works and may imitate them, use excerpts from them, and make them humorous. New Oxford English 
dictionary online <http://oxforddictionaries.com/definition/satire?q=satire, parody> (retrieved 11 
January 2014). 
766
 Patrick Sharbaugh and Dang Nguyen, ‘Make lulz, not war: How online remix and meme culture 
are empowering civic engagement in the Social Republic of Vietnam’ (paper presented at the 2014 
ICA Regional Conference, Brisbane, 01-03 October 2014) available at 
<https://www.academia.edu/5782060/Make_lulz_not_war_How_online_remix_and_meme_culture_ar
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 Guibault, above note 460 at 9.  
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does not influence ordinary exploitation of the work.
770
 The use does not affect the 
author’s interest, as it is used for non-profit activity. It causes no actual present and 
future harm for the copyright owner, other than to allow more people to view 
broadcasts or to listen to music works. Hence, it might facilitate the dissemination of 
knowledge and foster the advancement of technologies. In addition, time and format-
shifting is acceptable as a copyright exception in many countries. For instance, in the 
US, the court held that time-shifting was a fair use in the 1984 Sony case.
771
 
Likewise, space or format-shifting for personal, non-commercial use – such as 
‘ripping’ an audio CD – is considered fair use based on the 1984 Betamax decision 
and the 1999 Rio MP3 player decision in the Recording Industry Ass’n of America 
(RIAA) v. Diamond Multimedia
772
 case. In Australia, the time-shifting exception is 
stipulated in s 111 of the Copyright Act 1968 (Cth).
773
 It is not an infringement to 
make a cinemagraph film or sound recording of a broadcast merely for private or 
domestic use. Moreover, the legal user of the copyright work is eligible to lend it to a 
member of the lender’s family or household for the private and domestic use of that 
person.
774
 The device and format-shifting exception for private and domestic use also 
appears in the Australian Copyright Amendment 2006 (Cth), ss 43C, 47J, 109A and 
110AA. Section 70 of the Copyright, Design and Patent Act 1988 of the United 
Kingdom
775
 covers the exception for time-shifting of domestic and personal use. 
Second, the closed list of the fair dealing approach does not provide any 
opportunity to extend the scope of limitations and exceptions to parody or satire. 
Parody is considered not only to have entertainment value, but also to serve as a 
critical function, pointing out human imperfections and the ironies of our existence. 
Encouraging the production of parodies is one of society’s values, as it constitutes an 
important artistic vehicle through which creators and critics exercise freedom of 
expression,
776
 which is the core element of democracy. Moreover, parody or satire 
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promotes cultural diversity by permitting humorous expressions of cultural works.
777
 
The Berne has no specific reference to parody or satire. However, making 
reproductions for the purpose of parody or satire possibly complies with the three-
step test of Berne,
778
 as it does not compete with the original works because it 
appeals to different audiences and often appears in a different place and a later 
time.
779
 In Vietnam, online remix culture has become popular in the last decade.
780
 
According to Patrick and Nguyen, ‘new practices of participatory online culture, 
such as the creation and dissemination of remix and visual memes, are providing 
cover for political discourse and social commentary in Vietnam’.781 Thousands of 
remix products are made and disseminated via social media such as Facebook, 
Twitter, YouTube, and blogs. Most of them are political comments, harmless 
humour, or social critique.
782
 Obviously, a number of those products are reproduced 
or transformed from copyright works without the permission of copyright holders. In 
the absence of limitations and exceptions for parody or satire, such transformative 
products are deemed to infringe copyright. The current exhaustive list of limitations 
and exceptions of Vietnam do not cover reproductions for parody or satire; therefore, 
this might prevent the human capability to control their environment, one out of the 
10 central capabilities of human development drawn by Martha Nussbaum.
783
 
Recently, the US courts included parody or satire under the fair use doctrine.
784
 A 
number of other countries have recently included it in their limitations and 
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Third, closed-list limitations and exceptions cannot create a way for users to 
legally access computer software source codes for study purposes (reverse 
engineering), which has occurred in recent years and this might impede innovation in 
this field. Vietnam’s software development industry has been booming in the last 
five years. Companies like Intel, Samsung, and LG have invested billions in the 
country’s electronics manufacturing industry.789 The information technology sector 
was expected to contribute 8-10 % of GDP by 2020.
790
 This plan will become true if 
250,000 information technology workers study cutting-edge technologies.
791
 In the 
computer software industries, workers need to absorb ideas created around the world 
and then develop them into new software. Moreover, computer software products 
quickly become obsolete; thus, competitive preference is only achieved by someone 
who quickly develops them. Time delays occur if developers are prohibited from 
learning about existing software. This restrains the development of follow-up 
innovation or inter-operating applications through reverse engineering. Therefore, if 
Vietnam’s limitations and exceptions extend to the making of a reproduction of a 
computer program for the purpose of studying the ideas behind the program, and the 
way in which it functions, it will facilitate competition and growth in the computer 
software industry. Unfortunately, the restricted fair dealing approach will not allow 
for these limitations and exceptions unless a change is made to the legislation.
792
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 It is different from the fair use approach of the US where reverse engineering was allowed in the 
case of Atari Games Corp. v. Nintendo of America, Inc 975 F.2d 832 (Fed. Cir. 1992). There, the 
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6.5.1.3. The predictability of fair dealing 
The advocates of fair dealing have pointed to research indicating that fair 
dealing is precise and certain because it has detailed rules. Fair dealing is restricted to 
an exhaustive set of purposes, and comprises certain types of works, making the 
scope of fair dealing certain and predictable.
793
 Thus, the courts are unable to 
interpret fair dealing using their own personal perspective. They cannot extend the 
scope of application themselves, or add new purposes to it. This must be done by 
Parliament. Martin Brenncke posited that ‘fair dealing provisions provide for legal 
certainty through a catalogue of specifically defined exceptions that can only be 
enlarged by Parliament’. 794  He argued that the fair dealing approach is precise 
because it has been stipulated by Parliament, a professional constructing legislation 
body, so it will minimum or avoids errors. 
795
 
However, recent research has raised doubts about the uncertainty and 
unpredictability of fair dealing, as it can be difficult to determine if a particular use 
falls into one of the specified purposes. The fair dealing approach does not allow the 
court to go outside the box that was crafted by legislation. Therefore, to ensure 
certainty, the law has to interpret every detail of each particular purpose, as well as 
concepts and other relevant provisions. Lawmakers hope such detailed provisions are 
able to embrace all practices. Unfortunately, a complex set of rules set up in 
legislation makes the law more complex and difficult to understand for the public. 
This happens in many countries. For example, the limitations and exceptions in 
Australia have been presented well in legislation, but still contain unclear aspects. In 
the TCN Channel Nine v Network Ten Ltd
796
 case, the court had to spend a 
significant part of the judgment focussing on the question of whether the use of clips 
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in an entertainment show constituted the use for the purpose of criticism/review or 
the purpose of reporting news. In addition, the unpredictability was expressed in the 
case of National Rugby League Investments Pty Ltd v Singtel Optus,
797
 where Optus 
believed that time-shifting for private use was not copyright infringement, so Optus 
invested in the TV Now recording service that allows customers to save sports 
broadcasts for later view. Optus justified that it could provide that service on behalf 
of individuals. However, the Full Federal Court said Optus infringed copyright 
because the time-shifting exception in s 111 of the Copyright Act 1968 does not 
mention commercial copying on behalf of individuals. Similarly, in Vietnam, many 
phrases of the limitations and exceptions are not defined, which makes the law 
unclear. For example, the law does not make it clear how much is reasonable citation 
for commentary or illustrative purpose. This led to serious litigation between a Han 
Nom literature researcher, Nguyen Quang Tuan, and his colleague in the case Dao 
Thai Ton v. Nguyen Quang Tuan.
798
 The defendant inserted four articles of the 
plaintiff verbatim and had comments in the notes below each page of the articles. 
The defendant believed that such citations were reasonable citation for the purpose of 
commentary. However, the plaintiff said that the use of the full text of four articles 
could not be considered a reasonable quote. This uncertainty is exposed by courts. 
The Hanoi People’s Court based on the view of the General Office of Copyright799 
gives the opinion that ‘reasonable citation means only part of the works is 
reproduced’. 800  In contrast, the Supreme Appellate Court held that full text 
reproduction is allowable.
801
 Therefore, the fair dealing approach does not provide a 
high level of certainty or predictability.  
6.5.2 Fair use 
Generated by US case law,
802
 and then codified
803
 by the US Congress, fair use 
is a statutory provision that provides that the use of the work does not infringe 
                                                 
797
 (2012) 201 FCR 147. 
798
 This case was initially held by the Hanoi People’s Court, following this it was appealed and 
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127/2007/DSPT (14/6/2007) available at  
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 The fair use doctrine was firstly generated in the case of Folsom v. March 9F. Cas. 342 (1481) and 
was then codified into the U.S. Copyright Law Section 107. 
803
 The US Copyright Act 1976, s 107. 
  
Chapter 6: Copyright Limitations and Exceptions in Vietnam and the Policy Roadmap for the Future 175 
copyright if it is fair. Whether the use is fair is examined based on fairness factors.
804 
The structure of fair use is shaped in a flexible and open-ended manner, but still 
ensures some degree of certainty and predictability in its application. It is adaptable 
in new circumstances without changing legislation; thus, it might be a more suitable 
model of limitations and exceptions in the digital age where technologies and social 
life change rapidly. This section demonstrates fair use’s flexibility and adaptability, 
as well as its certainty, to justify that fair use is the best model in the digital age for 
Vietnam. 
6.5.2.1. US fair use doctrine 
The fair use defence is a judge-made law based on the 1891 case of Folsom v. 
Marsh, where the defendant reproduced private letters of George Washington. 
Justice Story indicated some factors to conclude that such use is fair use: that ‘a 
reviewer may fairly cite largely from the original work, if his design be really and 
truly to use the passages for the purposes of fair and reasonable criticism’.805 Over 
time, the factors recognised in Folsom v. Marsh case – including nature, value, and 
the extent of taking – were expanded by the courts and then ultimately codified in s 
107 of the US Copyright Act 1976. There are two parts in s 107: first, it provides 
some examples of fair use; second, it introduces four factors of fair use. 
Unlike the fair dealing approach, the Preamble of s 107 of the US Copyright 
Act 1976 provides some exemplars of fair uses, such as criticism, comment, news 
reporting, teaching, scholarship, and research. Additionally, the Supreme Court said 
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that the categories of fair use are open-ended or never closed, although it is pretty 
rare for the court to find new type of fair use. This means that fair use enables the 
courts to expand the purposes of use as and when it deems reasonable.. 
In regard to the four factors of fair use, the Act has not provided guidance, but 
left the court to clarify this by case law. The first factor is the purpose and character 
of the use, including whether it was a commercial nature. This factor examines 
whether the use is for the purpose listed in the Preamble of s 107. If the use is for one 
of the listed purposes, then the court will generally favour the defendant even though 
the use is commercial.
806
 According to Patterson and Lindberg, the first factor is 
satisfied if that use is: (1) for non-profit educational purpose; (2) to make critical, 
social or political commentary; (3) to further the cause of learning.
807
 Particularly, 
uses are more likely to be fair if they are transformative or productive use or parody. 
A transformative use is one where a user changes the work for new utility. For 
example, using images of magazine covers for historical reasons;
808
 copying of an 
entire photo in conjunction with commentary about that photo
809
; and superimposing 
an actor or politician’s face on a copy of a famous photograph for the purpose of 
parody
810
 are held to be fair uses. It is important to note that such purposes are not 
automatically deemed fair use – the other three factors must be considered together.  
The second factor is the nature of the copyright work. This factor tends to 
favour the copyright owner if the work is a fictional or highly expressive work, but 
will favour the user if the work is factual or not highly expressive.
811
 Moreover, in 
Harper & Row
812, a case that dealt with President Ford’s unpublished autobiography, 
the Supreme Court held that a magazine could not abstract the interesting parts of the 
president’s forthcoming autobiography, although the information was historical, 
because the magazine did not only use the factual record but President Ford’s 
expressed language from the autobiography.  
The third factor is the amount and substantiality of the portion used of the 
work. This factor examines how much the work is used. Whether the amount used is 
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reasonable must be determined in light of the size of both the copyrighted work and 
the work in which it is used, and the economic effect of the portion taken to both 
works,
813
 because the qualitative assessments are as important as quantitative ones.
814
 
The amount of the work used will be considered by the court as fair use if it is a 
small quantity or if the portion used is not central or significant to the entire work. In 
contrast, the court will reject as a fair use if the portion used is central to or the heart 
of the original work.
815
 This factor creates freedom for the courts to find in favour of 
either the plaintiff or the defendant. In the Harper & Row case, for example, the use 
of 1% of the quotation from President Ford’s autobiography was found by the court 
to be significant because it represented 13 % of the defendant’s article.  
The fourth factor is the effect of the use upon the potential market for or value 
of the copyright work. This factor examines whether the defendant’s use destroys the 
value or supplants the potential market for the plaintiff’s work. This factor requires 
the courts to consider not only the extent of market harm caused by the use, but also 
‘whether unrestricted and widespread conduct of the sort engaged in by the 
defendant…would result in a substantially adverse impact on the potential market for 
the original’.816 Patterson and Lindberg suggest that the courts should consider one or 
more factors among six factors, including accessibility of the work, date of the work, 
economic life of the work, availability of copies on the market, price of the work, 
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copyright owner. 
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purchase because the publisher has destroyed the original, the reproduction of substantial 
portion of the work causes very little loss for the copyright owner. 
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6.5.2.2. Fair use is flexible and adaptable to digital technological changes 
and social needs 
Unlike fair dealing, which is confined to prescribed purposes or types of use, 
fair use is flexible because it provides factors to determine which use is fair. These 
factors include the purpose and character of the use and any harm that might be done 
to a rights-holder’s interests by that use.818 It is broadly applicable to all kinds and 
uses of copyrighted work, regardless of any specific purposes, as long as such uses 
satisfy four factors. The list of the specific examples of fair use – such as criticism, 
comment, news reporting, teaching, scholarship, or research – is non-exclusive. The 
list has been broadened over time by the courts. Take the case of reverse engineering 
of computer programs as an example. Reverse engineering always requires 
deconstructing the original program’s literal code. In doing so, it can create 
compatible and interoperable programs that may contain code from the original 
program. Therefore, to some extent it may constitute copyright infringement. 
However, thanks to the flexible and broad meaning of fair use, reverse engineering 
had been defended.
819
 Moreover, fair use is only limited to those uses that the court 
has previously affirmed and new uses cannot evolve.
820
 Hence, under the general and 
flexible terms of fair use, a creator may dare to make some use of another’s work that 
he/she believes to be fair. If the copyright owner agrees, the use continues, otherwise 
she/he can call on the courts to intervene and rule on the case. The Sony case is 
another example. Under the belief of fair use, in 1975 Sony produced and released a 
recording tool called the Betamax VCR for home taping of television programs for 
                                                                                                                                          
e. Price of the work. This factor is considered to ensure that the copyright owners do not abuse 
the monopoly rights granted to make their works too pricey. If the price is reasonable to 
public, the reproduction of the work without permission shall be not subject to fair use. 
f. Evidence of abandonment. If the user have evidence that he or she devotes demonstrably 
reasonable effort to obtain consent but fail to be authorized, abandonment will almost sure to 
be a fair use. 
See L.Ray Patterson & Stanley W. Lindberg, The Nature of Copyright: A Law of Users’ Rights (The 
University of Georgia Press, 1991) 204-07. 
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 See s 107 of the US Copyright Act 1976. 
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later viewing (time-shifting). In 1976, copyright owners, such as Universal City 
Studios and the Walt Disney Company, sued Sony for providing a tool of piracy. The 
Supreme Court ruled in 1984 that time-shifting constituted fair use. Therefore, 
flexible fair use operates as a ‘safety valve’ between copyright and new 
technologies.
821
 It plays an important role in preserving a space for innovation and 
development. 
Additionally, fair use gives the courts ultimate discretion by imposing only 
four factors, which makes the law easily adaptable to new circumstances without 
legislation. Fair use was a judicial doctrine codified by the Congress merely ‘to 
restate the present judicial doctrine of fair use, not to change, narrow, or enlarge it in 
anyway’.822 This means that by the time of its codification, Congress intended to 
leave it to the courts’ discretion to decide fair use based on the facts of each case. 
Each case raising the question of fair use has to be decided based on its own facts. 
The House of Representatives, hence, made it clear that: 
The bill endorses the purpose and general scope of the judicial doctrine of fair use, but there is 
no disposition to freeze the doctrine in the statute, especially during a period of rapid 
technological change. Beyond a very broad statutory explanation of what fair use is and some 
criteria applicable to it, the courts must be free to adapt the doctrine to particular situations on a 
case by case basis.
823
 
Fair use doctrine, thus, is regarded as an embodiment of ‘law and fact’.824 It 
enables the courts to apply an endless variety of cases and can be adapted to new 
situations through case-by-case development. 
In practice, what constitutes fair use is developed over time via case law. 
Throughout the history of the doctrine, its scope has been expanded by the courts. In 
legislation, fair use is justified for several purposes, such as criticism, comment, 
news reporting, teaching, scholarship, or research. It was then extended to time-
shifting private use by the Sony Corp. of America v. Universal City Studios, Inc.
825
 
case when Sony introduced a new product called the Betamax videotape recorder 
(VTR) that allowed users to copy broadcast television programs to playback at later 
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time. Certain copyright owners of television programs sued Sony for furnishing the 
means for copyright infringement. The court held that the Betamax VTR was capable 
of commercially significant non-infringing uses on the grounds that a substantial 
majority of VTR use was private in-home copying of free broadcast television for 
time-shifting purposes.  
Next, the extent of fair use was extended by the interpretation in Harper & 
Row Publishers, Inc. v. Nation Enterprises.
826
 In this case, the Supreme Court 
interpreted four factors of fair use in terms of making unauthorised use of quotations 
from an unpublished manuscript. Although the manuscript satisfied the first factor 
for the purpose of news reporting, it failed to satisfy the other factors, particularly, 
the commercial nature of the use weighed against a finding of fair use. Moreover, the 
unpublished nature of the work was weighed heavily against fair use because ‘under 
ordinary circumstances, the author’s right to control the first public appearance of his 
un-disseminated expression will outweigh a claim of fair use’.827 On the third factor, 
despite quoting an insubstantial part of the work of 300 words, it negatively affected 
the potential market or value of the copyrighted work as the user ‘took what was 
essentially the heart of the book’.828  
Following this, the case Campbell v. Acuff-Rose Music
829
 addressed the 
application of fair use in terms of parody. In this case, the court emphasised that 
there were ‘no bright line rules’830 for determining fair use. The first factor – the 
purpose and character of the use – was carefully evaluated to determine the extent to 
which the new work was ‘transformative’.831 The Court made it clear that ‘the more 
transformative the new work, the less will be the significance of other factors, like 
commercialism, that may weigh against a finding of fair use’.832 The goal of parody 
is to comment, at least in part, on the original author’s work, so it is a transformative 
work. In assessing the third factor of fair use, the court observed that ‘parody’s 
humour springs from its recognisable allusion to its object, and so it must take 
                                                 
826
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 510 U.S. 569 (1994). 
830
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 The Court defined transformative as ‘adding something new, with a further purpose or different 
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510 US 569 (1994) at 579. 
832
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enough to conjure up the original’.833 The fourth factor was concluded to be satisfied 




Fair use is a useful provision in the era of rapid technological change, as it 
offers a flexible standard for courts to actively adapt the copyright law to major 
changes in technology.
835
 As new technologies develop, courts generally have the 
first opportunity to apply copyright law to them, with Congress lagging behind. With 
its discretion, the court is able to interpret fairness factors based on their own facts. It 
has been witnessed by the US that the court enables, among other things, the use of 
thumbnail images in internet search results,
836
 caching of web pages by a search 
engine, a digital plagiarism detection service, and time-shifting of over-the-air 
broadcasting programming
837
 by the privilege of the fair use defence in the US. By 
doing this, a legislative solution of Congress for new technologies is only the final 
word after the court ruling. 
6.5.2.3 Fair use is sufficiently certain and predictable
838
 
Some scholars are concerned about the degree of certainty and predictability of 
fair use. They have stated that fair use was a ‘murky guide’, 839  or ambiguous, 
because the interpretation of the doctrine depends on the judge’s personal 
perspective;
840
 for example, how ‘the amount used’ factor was different between the 
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Sony case
841
 and the Harper case.
842
 In the Sony case, the court held that videotaping 
an entire copyrighted TV program for private later viewing was a fair use,
843
 whereas 
in the Harper case the court concluded that the use of only 300 verbatim words out 
of a manuscript containing approximately 200,000 words was not a fair use.
844
 
Moreover, in regard to the factor addressing the nature of the use and whether it was 
for a commercial purpose, the Harper case concluded that a users’ indirect profit-
making motivation was sufficient to prove the commercial nature of the use,
845
 while 
the Sony case said that viewers’ direct profit-making motivation was the key factor 
for drawing the line between the commercial or non-commercial use of the work. 
846
  
However, recent empirical studies have found that fair use ensures some degree 
of certainty and predictability. In 2008, Associate Professor Barton Beebe conducted 
an empirical study on the US’s fair use.847 He summarised 360 judges’ opinions from 
215 cases that made substantial use of fair use. He then reported the reversal, dissent, 
and appeal rates in the fair use case law in order to find out the fair use win rates or 
how often the courts have found fair use in case law. He found that although the 
defendant win rate was low,
848
 if the proportion of a judge’s opinion devoted to the 
fair use defence is high [45.5%], it is likely that the opinion ultimately ruled in 
favour of the defendant.
849
 Moreover, Beebe concluded that leading cases carry 
prescriptive force to drive later cases, because leading cases represent what most 
judges who have applied the fair use doctrine have seen fit to do.
850
 Where the non-
leading cases declined to follow the leading cases, they ‘repeatedly and 
systematically did so in ways that expanded the scope of the fair use defence’.851 
This means that fair use contains factors of certainty and predictability.  
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Next, Professor Pamela Samuelson in her work ‘Unbundling Fair Use’ 852 
conducted ‘qualitative assessment’ of the fair use case law. Samuelson asserted that 
fair use was not as doctrinally incoherent as many have suggested: ‘fair use is both 
more coherent and more predictable than many commentators have perceived once 
one recognises that fair use cases tend to fall into common patterns’.853 She said that 
precedent statistics illustrated that it was possible to predict whether a use was likely 
to be fair use by analysing previously decided cases in the same policy cluster.
854
  
Recently, in 2012, Matthew Sag went further: ‘the predictability of fair use in 
terms of case facts which exist prior to any judicial determination’.855 His study 
mainly demonstrated the predictability of fair use. He argued that critique of fair 
use’s certainty is somewhat overblown. The fair use outcomes are probably 
predictable. The overall predicted probability of a finding in favour of fair use is 
38%, but this number increases up to 87% as additional favourable facts are added.
856
 
Furthermore, the certainty of the US’s fair use can come from guidelines developed 
by peak bodies, industry protocols, and internal procedures and documentation.
857
 
For example, the 1976 Act Classroom Photocopy Guidelines (1976), guidelines for 
educational uses of music (1976), and guidelines for off-air recordings of broadcasts 
for education use (1981) are reprinted in the Copyright Office Circular 21 
‘Reproduction of Copyrighted Works by Educators and Librarians’858 provided by 
the US Copyright Office. There are some other guidelines, namely the Conference on 







 the Model Policy 
Concerning College and University Photocopying for Classroom, Research and 
Library Reserve use (1982);
862
 and Library and Classroom use of Copyrighted 
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Videotapes and Computer Software (1986).
863
 Recently, various sectors of users 
have attempted to create their own guidelines; for example, the Fair Use Checklist of 
the Columbia University Libraries;
864
 Code of Best Practices in Fair Use for 
OpenCourseWare;
865
 Using Software: A Guide to the Ethical and Legal use of 
Software for Members of the Academic Community;
866
 and Fair Use Guidelines for 
Electronic Reserve Systems.
867
 The above guidelines are setting standards for fair 
use and developing understanding of fair use practices. 
In summary, the four factors of fair use are not tied to a statutory language, so 
they do not require constant revision in order to keep up with technological 
changes.
868 
Moreover, judges are able to determine for themselves the existence of 
additional purposes to which fair use can be applied.
869
 This has been illustrated by 
judicial practices in the US through experiences with the rapid changes of 
technologies. Fair use has worked effectively to keep up with new challenges of the 
digital environment. A number of new limitations and exceptions to copyright, such 
as format shifting and time-shifting, have been established through judicial practice 
rather than legislation. This avoids time-consuming searching and adoption of new 
limitations and exceptions. In doing so, this clears barriers and creates a path for 
innovation and development. Therefore, there have been many recommendations to 
adopt fair use to national copyright laws in the digital age, especially in countries 






 and the 
Philippines
873
 have already shifted to the fair use approach. Additionally, many 
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encouraged the government to add open-ended limitations and exceptions similar to 
fair use to their Copyright Acts.  
6.5.3 Fair use or fair dealing for Vietnam? 
As was examined in Chapter Two, Vietnam’s quality of life is low and the 
demand for access to knowledge is higher than the rest of the world.
879
 Vietnam has 
been confronted with a shortage of knowledge for improvement of education, 
incentive of innovation, improving growth, and enlargement of human enjoyment. 
Moreover, Vietnam is in a transition stage of development, with a desire for 
knowledge. As a matter of culture, Vietnam has high demand for knowledge to serve 
the public’s love of learning. Sharing knowledge is favoured in order to facilitate the 
cultural diversity inherited in Vietnam. As the country is characterised as a net 
importer of cultural knowledge, it needs a proper mechanism that can reduce the cost 
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of knowledge. All of these factors reflect that Vietnam requires broad and 
inexpensive knowledge access for innovation and human development. However, 
overly strong copyright protection in Vietnam is creating obstacles for innovation 
and development. It creates a copyright imbalance, increases the price of access and 
takes away the capability of the public to access cultural knowledge for greater 
production, and fulfilment of self-education and entertainment. Limitations and 
exceptions are the other half of the social contract in copyright that can find the 
balance between the conflicting rights of owners and users. However, this half has 
been ignored by the law. Current Vietnamese limitations and exceptions are critically 
strict; therefore, the country needs to extend their scope to rebalance the copyright 
system and cope with the rapid change in digital technologies and social needs. To 
achieve this, Vietnam has two options: adopting new a regime of fair use, or 
remaining under fair dealing. Is fair use or fair dealing more suitable for Vietnam in 
the digital age? 
Fair use seems to be the best option for Vietnam in extending the scope of 
limitations and exceptions, as it is more flexible, adaptable, and adequately 
predictable than fair dealing. The above arguments have led to the conclusion that 
the fair dealing approach is too rigid and restrictive; hence, it will never be 
comprehensive in its coverage and may prevent digital technology improvement and 
the dynamism of the information society in Vietnam. Innovation and development in 
Vietnam may be restrained if the laws remain frozen and outdated, and allow 
copyright holders to block important new technologies.
880
 Moreover, fair dealing is 
expected to provide certainty; however, what it has presented in practice shows that 
fair dealing has not been more certain than fair use. In contrast, fair use is flexible 
and easily adaptable in the new circumstances that constantly occur in the daily life 
of the digital economy. It ensures the law avoids instant revisions of inserting new 
limitations and exceptions into its legislation in order to keep pace with rapid 
technological changes of the digital age. In terms of certainty or predictability, recent 
empirical studies
881
 have concluded that fair use was actually not incoherent, 
uncertain, or unpredictable as had been assumed. Statistics from case law showed 
that fair use outcomes were certain and predictable. In addition, by using the fair use 
clause, the transaction cost for use of a work may be considerably decreased, as if it 
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is a permitted use under the fair use defence it will gain free access without 
permission.
882
 Moreover, when the statutory law leaves much to be desired,
883
 fair 
use can offer a flexible standard to the courts to fill the gap.  
At present, by adopting the fair use defence, time-shifting, format-shifting for 
private use, parody or satire, and the use of computer software for reverse 
engineering will be included into the fair use doctrine. In addition, it should be noted 
that as Abraham Lincoln said, ‘Important principles may and must be flexible’.884 
Similarly, the Australian Law Reform Committee (ALRC) suggests that ‘a clear 
principled standard [fair use] is more certain than an unclear complex rule [fair 
dealing]’.885 Life is made up of multiple facets; hence, the law should be flexible to 
be applicable to many circumstances. No law can be written in a way that embraces 
and covers all circumstances of reality and society at all times. The legal system is 
often out of date with real life, because the moment the law is enacted or amended, 
society has naturally continued to incorporate new facets and aspects. However, if a 
law is drafted based on a general principle, it can have a wide reach. Modern law is 
characterised by its generality rather than having a number of factual circumstances 
as its subject matter. This generality and flexibility allows the law to respond and 
adapt to new circumstances through its interpretation without requiring legislative 
interference. The law still remains as written, although its meaning can be adapted to 
the changes and evolution of society. It contains the capacity to adapt and enhance 
the law without changing the way it was written. Furthermore, general limitations 
and exceptions should be described using fair use in order to make them easy to 
understand. In addition, it is important to note that there are indications that Vietnam 
tried to shift to fair use in the Civil Code 1995 by introducing fair use-like provisions 
                                                 
882
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in art 760.
886
 This reflects that Vietnamese copyright law paid attention to fair use 
and it might be considered as a foundation for the establishment of fair use in this 
country.  
There are some concerns that Vietnam will confront some problems if it 
introduces the fair use approach; namely, the compatibility of fair use with the 
Continental law system of Vietnam, the capability of IP judges to deal with factors of 
fair use in practice, and how legislators manage the fair use rules. Opponents may 
allude to these issues, but this thesis argues that the fair use approach will work well 
in Vietnam. First, the legislative tradition of creating laws in Vietnam accounts for 
every foreseeable circumstance; therefore, the proposal of general fair use may 
dismissed by lawmakers. However, when one looks closer into Vietnamese law, 





 and the Criminal Code,
889
 among others. Another concern may be 
raised by scholars and lawmakers: whether fair use is compatible with a civil law 
country where the law is constructed mainly based on legislation. As has been 
shown, fair use is a judicial doctrine generated and expanded by courts; hence, it is 
suitable for common law countries where precedent is one of the most important 
legal sources. By contrast, civil law countries recognise only legislation. Influenced 
by French law, legislation is considered the most important legal source in 
Vietnam.
890
 However, current Vietnamese law partly adopts precedent as one legal 
source. Article 2 of the Legislation Act 2008
891
 stipulated that the Vietnamese 
Supreme People’s Court annually provide a legal document to summarise their 
                                                 
886
 The Civil Code 1995 art 760 introduced a general provision for limitations and exceptions to 
copyright and art 761 provided examples of limitations and exceptions. 
887
 Articles 4-8 of the Civil Code 2005 incorporates a good faith principle. The Civil Code allows the 
courts to interpret civil transactions based on equality, goodwill, and honesty, even though such terms 
are not defined under law. 
888
 For example, art 64 of the Constitution states that children have an obligation to respect and care 
for their grandparents and parents. What constitutes the obligations of respect and care is general and 
depends on case by case interpretation.  
889
 In Vietnamese criminal law, self-defence is the individuals’ right to reasonable force to protect 
him/herself. The self-defence doctrine is a general rule that needs requires clarification by the courts. 
See more at Vietnamese Criminal Code 2009. 
890
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judgements in leading cases in order to instruct lower courts to resolve similar cases 
in the future. This means that the law allows courts to lay out precedent.  
Second, there is a concern about the capability of the court to carry out fair use 
cases, but this can be feasibly solve.. It is apparent that the fair use doctrine has been 
successful in the US and Singapore
892
 due to IP judges’ knowledge and experience. 
In Vietnam, copyright law is only a small portion of the law that judges deal with 
daily. Therefore, most of the lower courts are not very knowledgeable about 
copyright, are too burdened to learn, tend to rely on faulty precedent, and too often 
consult only portions of the copyright statute rather than reading it in its entirety.
893
 
Only the Supreme People’s Court can be counted on to render copyright decisions 
that take into account copyright policies and principles, as well as rules, but 
unfortunately few copyright cases reach the high court.
894
 However, it is possible to 
overcome this issue. In particular, Vietnam has concentrated on recruiting and 
training qualified judges. Since 2002, according to the 2002 Law on Organization of 
the People’s Court, a judge must hold a Bachelor of Law degree, have judicial 
capacity, and a number of years of legal work experience.
895
 The Vietnamese 
Supreme People’s Court reported that between 2007 and 2012, all judges received 
Bachelor degrees and the number of judges who had added postgraduate degrees has 
increased.
896
 Most recently, the Organisation of People’s Court Act enacted on 11 
December 2014 increased judges’ knowledge and experience requirements; that is, a 
                                                 
892
 Recent studies have investigated the contribution of copyright and fair use industries in Singapore 
since this doctrine was introduced by the Singapore Copyright Act in 2005. It was reported that 
Singapore’s fair use amendments have correlated with a 3.33% increase in value added of GDP in 
2010. See more at Roya Ghafele and Benjamin Gibert, ‘The Economic Value of Fair Use in Copyright 
Law: Counterfactual Impact Analysis of Fair use Policy on Private Copying Technology and 




(retrieved 24 March 2015); George Robert Barker, ‘Estimating the Economic Effects of Fair Use and 
Other Copyright Exceptions: A Critique of Recent Research in Australia, US, Europe and Singapore’ 
(2012) Center for Law and Economic, ANU College of Law 
 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2180769> (retrieved 24 March 2015). 
893






 The Law on Organization of People’s Court 2002, art 37. 
896
 Do Thi Thuy Ha, ‘Some experience in building up judges’ resource in the Supreme People’s Court’ 
(2013) The Supreme People’s Court (online) 
<http://toaan.gov.vn/portal/page/portal/tandtc/Baiviet?p_page_id=1754190&p_cateid=1751909&artic
le_details=1&item_id=29327003> (in Vietnamese language) (retrieved 24 March 2015). 
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judge needs not only to hold a bachelor degree in law but also to have knowledge 
and experience in IP, international commerce, and other fields.
897
 The high legal 
qualification requirements mean that legal knowledge, as well as the competence of 
Vietnamese judges, will be improved over the short term. Furthermore, training 
courses in copyright and fair use will help to improve judicial knowledge. Vietnam 
has received various support from WIPO
898
 and the EU
899
 for educating its judges on 
copyright. Based on these recent changes, it is hoped that Vietnam will soon have a 
highly-educated judiciary. 
Third there is a concern about, how the courts will react to the patterns and 
rules of fair use. In US, the fair use doctrine is a legislative codification of numerous 
cases derived over 150 years.
900
 The rules and patterns have been based on a large 
number of court decisions. Vietnamese courts have had no experience with any case 
of fair use, which presents a practical challenge to the judiciary. Therefore, the 
Vietnamese legislators need to present well-drafted legislation to ensure the doctrine 
will be as effective in Vietnam as it is in the US and elsewhere. This issue might be 
overcome by either providing the courts with illustrative examples as guidance or 
allowing the courts to consider the experience of other court systems such as US.
901
  
It is important to note that the adoption of the fair use approach will not cause 
unreasonable harm for copyright owners, because the approach contains criteria that 
protect the interest of the copyright owner. As discussed earlier in section 6.5.2.1, the 
four factors of fair use are carefully examined by the US courts to ensure that a use is 
fair for users and owners. Use of the work result can cause some harm to the 
copyright owner, but in order to pass the criteria of fair use this harm is likely to be 
small. For example, in the use of the work for teaching, scholarship and research, it is 
                                                 
897
 The draft of the Amendment of the Law on Organization of People’s Court 2002, art 56, released 
2014 available at  
<http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=749
> (retrieved 22 March 2015). 
898
 WIPO has recently organised regional workshops on IP for judges of Vietnam. See more at WIPO 
‘Recent Activities of WIPO in the Field of Building Respect for IP’ (Geneva, 19-20/2012) 
<www.wipo.int/edocs/mdocs/enforcement/en/wipo.../wipo_ace_4_2.doc>.  
899
 Currently, the EU, in collaboration with ASEAN are running the EU-ASEAN Project on the 
Protection of IPRs (ECAP III) to support Vietnam and some other selected countries to upgrade and 
harmonise their IP system in line with international standards. As a part of the project, there has been 
assistance to educate judges. See more at ECAP III <http://www.ecap-project.org/about/ecap-iii-
phase-ii>.  
900
 Hunter, above note 806. 
901
 This suggestion is similar to suggestions proposed by ALRC. See ALRC, Copyright and Digital 
Economy, Report No 122 (November 2013) 144-158. 
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harmful for the copyright owners from the perspective of lost licencing opportunities. 
However, this loss is typical small because the use of the work in such cases is only 
using small portions of the work. Also, such uses are justified by the moral 
obligations of the copyright owners. A copyright work does not come from vacuum; 
it must lean on existing works. Therefore, the copyright owners may have to sacrifice 
their own interests for the use of the work as the inspiration of further production. 
Moreover, the harm suffered by the loss of revenue in the classroom is justified, in 
the long term, by the advances in education that improve both personal and social 
outcomes. Similarly, when the use is necessary for the public interest, the interests of 
copyright owners should be sacrificed. For example, the use of the work for purposes 
of parody or satire may cause harm, or even undermine the copyrighted work, but 
such uses are important for citizens to exercise their freedoms of expression as well 
as to promote cultural diversity.
902
 Therefore, the harms faced by copyright owners 
are warranted because of the public interest. 
It could be argued that a hybrid of the fair use and fair dealing model would be 
the best option for Vietnam in the transition stage, but this argument has found little 
support. Such a model has been used in s 200AB of the Australian Copyright Act 
1968. This involves a mixture of four general factors of fair use combined with 
specific fair-dealing requirements in certain cases. This combination does not work 
in practice when it tries to combine flexibility and certainty at the same time. The 
Copyright Amendment Act 2006 was inserted into the Copyright Act 1968 s 
200AB
903, which is a ‘flexible’ exception to capture some of the benefits of fair 
use.
904
 The factors that are required to be satisfied are open-ended.
905
 Nevertheless, it 
contains the close-ended aspect, as only particular user groups, including bodies 
administering a library or archives, educational institutions, users with a disability 
                                                 
902
 Ginsburg J C, above note 776. 
903
 The Copyright Act 1968, s 200AB. 
904
 The Attorney-General in the explanatory material accompanying the Copyright Amendment Bill 
2006 stated that s 200AB was intended to ‘provide a flexible exception to enable copyright material to 
be used for certain socially useful purposes while remaining consistent with Australia’s obligations 
under international copyright treaties’. This provision was concluded to implement the Trade 
Agreement between Australia and the US House of Representatives, Copyright Amendment Bill 2006: 
Explanatory Memorandum, (2006) [6.58] available at  
<http://www.aUSEtlii.edu.au/au/legis/cth/bill_em/cab2006223/memo_0.html> (retrieved 27 
December 2013). 
905
 The factors use the same language as the three-step test of Berne or TRIPS, namely: the 
circumstances of the use must amount to a special case, the use must not conflict with a normal 
exploitation of the work or subject matter, the use not unreasonably prejudice the legitimate interests 
of the owner of the copyright. (Copyright Act 1968, s 200AB). 
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and those assisting such people may take the benefit of the provision. Hence, this 
provision is called a ‘hybrid’ exception.906 The reality shows that Australia failed to 
add this provision because nominated institutions have mostly chosen to not reply on 
this exception
907
 due to uncertainties in its application.
908
 This failure is an important 
lesson for the rollout of such a hybrid model in Australia and elsewhere, and again 
supports the proposition that fair use is a good candidate for the digital environment. 
Recently, in its final report on the reform of the Copyright Act 1968,
909
 the ALRC 
once again highly recommended the adoption of the fair use exception.
910
  
6.6 SUBSTANTIVE LIMITATIONS AND EXCEPTIONS 
Fair use or fair dealing do not cover all limitations and exceptions that provide 
public access to information and knowledge. There are some important limitations 
and exceptions introduced separately in copyright law including: limitations and 
exceptions for educational purposes, for libraries or archives, and for people with 
disabilities. This section looks at substantive limitations and exceptions that provide 
important privileges for education, libraries or archives, and for disabled people. It 
shows that those particular limitations and exceptions in Vietnam are typically 
narrow in scope; therefore, they cannot embrace current circumstances happening in 
the community. As a result, Vietnam struggles with problems of gaining lawful 
access, and with issues related to the shortage of educational materials, inefficient 
public access via libraries, insufficient access to cultural expression by disabled 
people, and modest access to knowledge for minority ethnic groups.  
6.6.1 Limitations and exceptions for educational purposes.  
Schools, universities, and other educational institutions play an important 
public role in disseminating knowledge through educating and training their students 
                                                 
906
 Hudson, above note 762 at 206. 
907
 In 2013, Emily Hudson conducted an interview of 21 cultural institutions across Australia. The 
interview indicated that all participating cultural institutions stated that they had not relied on s 200AB 
at all. See Hudson, above note 762 at 210. 
908
 It is arguable that this provision is too unclear for libraries and archives to use.  It only operates in 
‘special cases’, which ultimately need to be decided by the courts. To date, there have been no 
guidelines or case studies about ‘special cases’ as envisaged by s 200AB. This makes the scope of this 
exception likely to remain uncertain. See Anne Fitzgerald and Kylie Pappalardo, ‘Report to 
Government 2.0 Taskforce: Copyright and IP’ 53 <http://eprints.qut.edu.au/29416/> (retrieved 17 
December 2013); Hudson, above note 762 at at 222. 
909 ALRC, ‘Copyright and the Digital Economy’ (Discussion Paper 79, May 2013) 
<http://www.alrc.gov.au/publications/copyright-and-digital-economy-dp-79> (retrieved 13 December 
2014). 
910
 Ibid, 153. 
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and conducting research. In doing so, these institutions not only encourage students 
in critical thinking, create new innovation, enrich cultural knowledge in the 
community, but also contribute to the wealth of the country.  Moreover, education is 
a fundamental human right: everyone has the right to education and to pursue the aim 
of education for all is an obligation of each state.
911
 Okediji recently pointed out that: 
Education and basic scientific knowledge are … important components in creating an 
environment in which domestic initiatives and development policies can take root. A well-
informed, educated and skilled citizenry is indispensable to the development progress.912 
In addition, education empowers culture. It teaches people how to value culture 
and is the principal means of transmitting culture from one generation to the next. It 
is generally accepted that the arts and culture enhance and diversify peoples’ overall 
cognitive and intellectual abilities. Education provides people with added value of 
life and spirit, which helps to make their use more ‘flexible and adaptable to new 
circumstances’.913 In order to fulfil their educative roles, they need to be able to 
access and use copyright works. 
Furthermore, Vietnam urgently requires access to advanced textbooks and 
educational materials for education in order to resolve the shortage of skilled labour 
that threaten to spread poverty in urban and rural areas.  Currently, the percentage of 
unskilled labourers has significantly increased. This figure of 66% of the total 
workforce in 2006 has grown up to over 70% in 2009.
914
 According to the World 
Bank, Vietnam ranks on the bottom half of the rankings for ASEAN labour force 
development.
915
 This stems from the rapid shift of employment out of low 
                                                 
911
 Article 26(1), Universal Declaration of Human Rights; Koichiro Matsuura, ‘Education for All: the 
Unfulfilled Promise’ 21st Century Talks Session on Education for All: Always Tomorrow’s Concern?’ 
(2002) <http://portal.unesco.org/education/en> (retrieved 12 December 2014). 
912
 Okediji, R L, ‘The international copyright system: Limitations, Exceptions and Public Interest’ 
Issue Paper No. 15, UNCTAD-ICTSD (2006) 6 <http://unctad.org/en/Docs/iteipc200610_en.pdf> 
(retrieved 3 October 2014). 
913
 Council of Europe, ‘In from the Margins: A Contribution to the Debate on Culture and 
Development in Europe’ European Task Force on Culture and Development (1997) 32 
<http://www.coe.int/t/dg4/cultureheritage/culture/resources/Publications/InFromTheMargins_EN.pdf
> (retrieved 8 October 2014) 
914
 The Strategic Foresight Group, ‘Growing Pool of Unskilled Labour Left behind in Vietnam’ 
(2010) < http://www.searchlightcatalysts.org/node/310> (retrieved 7 September 2015). 
915
 For example, unskilled workers are estimated at 41.4% in Hanoi, 54.5% in Ho Chi Minh city, 
62.9% in Vung Tau, and 64% in Haiphong. World Bank, ‘Skilling up Vietnam: Preparing the 
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productivity agriculture into higher productivity industrial fields in recent years. The 
rapid economic growth of Vietnam in the last 10 years has been driven 
predominantly by the huge size of its workforce made up from the youth population, 
as a large number of unskilled workers have been exploited by other countries for 
cheap labour. Vietnam has experienced unsustainable economic development
916 
because it cannot continue to rely on the size of its workforce for continued success 
when the ‘golden population’ begins to fade.  
Vietnam needs to focus on equipping its workforce with more skill-intensive 
non-manual jobs in the coming decades. Future growth is highly dependent on a 
high-quality workforce who is better-skilled and trained in modern education and 
with better-quality language skills. According to Vietnam Works, a biggest Vietnam-
based recruiting company, the number of skilled jobs posting in Vietnam increased 
by 23% in the first half of 2014 compared to the same period last year; jobs mainly in 
IT, software and marketing. Unfortunately, many companies have not found it easy 
to recruit staff due to low supply of necessary skills such as language, cognitive, 
behavioural and technical skills.
917
 Local employees are not up to date with the latest 
information and technology and lack important knowledge in law and finance. To 
deal with the skilled worker shortage, many companies in Vietnam have spent a huge 
amount of money annually retraining their employees.
918
 This solution is not 
effective in the long-term. The solution lies in renovating the higher education 
system in Vietnam, because a key reason for the lack of skilled workers in Vietnam 
is the out-dated education system. Although budget allocation has reserved high 
                                                                                                                                          
115640/Rendered/PDF/829400AR0P13040Box0379879B00PUBLIC0.pdf world bank vietnam 
rankings ASEAN labour force development> (retrieved 07 September 2015). 
916
Vietnam is in the period of ‘golden population structure’ where fore every two people or more 
working, there is only one dependent person. UNFPA Vietnam, ‘Population and Development’ < 
http://vietnam.unfpa.org/public/lang/en/pid/5571> (retrieved 07 September 2015); Vietnam News, 
‘Golden population begins to fade’ (28 May 2014) < 
http://vietnamnews.vn/opinion/255446/%E2%80%98golden-population-begins-to-fade.html> 
((retrieved 07 September 2015). 
917
 According to recent World Bank Report, less than 15% of the labour force is competent to English 
and computing skills in Hanoi. World Bank, ‘Skilling up Vietnam: Preparing the workforce for a 
modern market economy - Vietnam Development Report 2014’(November 2013) < www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2013/11/26/000461832_20131126
115640/Rendered/PDF/829400AR0P13040Box0379879B00PUBLIC0.pdf world bank vietnam 
rankings ASEAN labour force development> (retrieved 07 September 2015). 
918
 According to Nicola Connolly, Vice Chair of the European Chamber of Commerce, foreign 
companies in Vietnam are forced to spend money for retraining 40-50% of their Vietnamese 
employees. See at Vietnam Briefing, ‘Foreign Companies Report Labor and Skills Shortage in 
Vietnam’ (30 July 2014) < http://www.vietnam-briefing.com/news/foreign-companies-report-labor-
skills-shortage-vietnam.html/> (retrieved 18 September 2015). 
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priority to education,
919
 knowledge access for education is not noticeable by the 
Vietnamese government. The state budget has been spent on improving school’s 
infrastructure, school attendance rate, and expansion in the number of universities 
and colleges, rather than focusing on the quality of education.
920
 As a result, the 
quality of education is yet to meet the demand and development of the country. It 
was reported by VTC News that the majority of textbooks used by Vietnamese 
universities are imported and translated from Russia, China and East-European since 
the 1960s and 1970s.
921
 Vietnam urgently needs to cut-off out-of-date curriculum 
content and improve teaching and learning methods by accessing the latest textbooks 
and other educational materials in order to help Vietnamese students become more 
effective problem-solvers, critical thinkers, better communicators, and up-to-date 
learners. 
Educational activities have a strong connection to copyright. Indeed, to catch 
the student’s attention and to improve their learning skills, educators rely heavily on 
contemporary books, newspapers, magazines, photographs, video, slides, sound 
recordings, broadcasting programs, and other media.
922
 In practice, schools make 
millions of photocopies of copyright material in Vietnam every year. Moreover, the 
performance of works, the diffusion of radio or television broadcasts, and the 
communication of video or sound recordings are particularly suitable for teaching in 
a classroom environment.  
It is also necessary to say that promotion of learning and respect of teachers are 
one of the traditional values of the Vietnamese people.
923
 Education has been 
prioritised in Vietnam for a thousand years, and teachers are highly respected as the 
                                                 
919
 Vietnam is one of the top countries for government spending on education in the world. Within 12 
years (from 1998 to 2010), the country increased the total budget for education from 13% to 20%. The 
state budget for education has been down to 10% from 2013, but investment for education is still a top 
priority in Vietnam for the purposes of poverty reduction and industrialisation. See World Bank, 
above note 917. 
920
 World Bank, ‘High quality education for all should be Vietnam’s priority’ (25 April 2012) < 
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vietnams-priority> (retrieved 10 September 2015). 
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 Binh Na, ‘Textbooks invested millions VND are still outdated’ VTC News (03 January 2009) < 
http://vtc.vn/dau-tu-tien-ti-giao-trinh-van-lac-hau.2.203143.htm> (translated from Vietnamese 
language>. 
922
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Educational Multimedia, Washington DC, July 17, 1996, §12. 
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‘father’ or ‘the engineers of the human soul’ or ‘being a teacher for one day, being 
the father for life’.924 In government policy, education has been the prime priority of 
Vietnam to promote the culture and economic development of the country.
925
 In 
short, both the public and the State recognise that education has important social 
benefits and the relevant uses of copyrighted works should be exempted from the 
usual legal obligations. In the other words, the use of copyrighted works should be 
free for education. Provisions of copyright limitations and exceptions for education 
provide educational institutions with the right to access copyright work ‘without the 
consent from, and without the payment of remuneration to, the copyright owner’.926 
The limitations and exceptions to copyright for education are adopted on the 
basis of public interest, as well as human rights and cultural factors; therefore, 
education is necessary for the development of future creators and users of works and 
inventions.
927
 The first modern copyright statute in the world, the Statute of Anne, 
said that it was an ‘Act for the Advancement of Learning’ 928  and it contained 
provisions to ensure that works are available for education. 
Unfortunately, the educational limitations and exceptions are rather unclear, 
narrow in scope, and lack important provisions. This challenges educators, 
educational institutions, students, lawyers, and copyright owners in terms of distance 
learning, copyrightable works in the education sector, the restriction of reproduction, 
and eligible institutions. 
First, the law does not cover limitations and exceptions for self-study 
circumstances, which impedes students gaining lawful access to cultural 
                                                 
924
 The father of Confucianism, Confucius (551-479 BC), was a Chinese philosopher. It is worth 
noting that Vietnam, throughout history, has been heavily influenced by Chinese culture, particularly 
in the education sector. In the past, China was the cradle of Eastern Philosophy, especially 
Confucianism, which was created in China. Vietnam was heavily influenced by this school of thought. 
Confucianism was used as the main contents of education through Feudal Vietnam until 1945. Despite 
occupation by the French from 1889, two education systems existed in parallel in Vietnam: one taught 
Confucianism and the other was taught by the French. To date, Confucian educational philosophy has 
strongly influenced the educational policies of Vietnam. See more at James A Crites, ‘Confucianism 
and its spread to Vietnam’  
 <http://www.angelfire.com/ca/beekeeper/cf.html>; Wikipedia, ‘Confucianism” 
<http://en.wikipedia.org/wiki/Confucianism>.  
925
 The Education Law 2005 (amended 2010), Article 9. 
926
 Article 25(1) (d), (g) and 32 (1) (b) of the Law on Intellectual Property 2005. 
927
 Papadopoulo Maria Daphne, ‘Copyright limitations and exceptions in an E-Education 
Environment’ (2010) 1 (2) European Journal of Law and Technology 3. 
928
 The Statute of Anne 1709, Preamble. 
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expression.
929
 The laws only give users the right to make one copy for their own 
research and teaching without commercial purposes.
930
 ‘Study’931 is not included in 
the meaning of ‘research’ or ‘teaching’. In the information age, students have a high 
demand for retrieving information and knowledge for study or greater production. 
However, they cannot afford to buy copyright works due to their modest budgets. 
Indeed, the majority of students in Vietnam are photocopying textbooks, articles, and 
lectures for their study. This has created an industry – the photocopying industry – 
that produces copies of works to fulfil students’ needs.932 Such acts are obviously 
prohibited by the law. Therefore, many schools and universities of Vietnam have 
chosen to rent out places within their campus for the development of photocopying 
business, rather than provide photocopying services for students, in order to avoid 
copyright infringement issues. Moreover, some big state university libraries, such as 
the Vietnam University of Commerce and Hanoi Law University, do not allow 
students to take educational materials to their premises for the purpose of 
photocopying, even small parts. The unauthorised reproduction by a student of a 
reasonable part of a work to illustrate a lesson is accepted in almost all countries in 
the world.
933
 Thus, without the advantage of limitations and exceptions for personal 
study, students in Vietnam are struggling to gain access to their educational materials 
lawfully. Vietnam should introduce an exception for self-study. If Vietnam adopts 
fair use, this use should be included as fair use. 
                                                 
929
 Scholars in Vietnam concluded that the Law on Intellectual Property does not allow students to 
reproduce the copyrighted work for self-study purpose. See Ngoc Lam Nguyen, Nam Giang Le, Thi 
Bich Ngoc Nguyen, ‘Regarding the reproduction right in education environment’ (2007) 2 Vietnamese 
Legal Journal 39.  
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 Article 25(1)(a) of the Law on IP 2005 (amended in 2009). The word ‘research’ is defined as 
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includes basic research and applied research’ (The Law on Science and Technology 2000, art 2(4) 
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 The word ‘study” is defined as ‘the application of mind to the acquisition of learning; mental 
labour, reading and reflection directed to learning, literary composition, invention, or the like’: Oxford 
English Dictionary online. 
<http://www.oed.com/view/Entry/192083?rskey=RjTTg5&result=1&isAdvanced=false#eid> 
932
 It has been reported by IIPA from 2001 up to now, that Vietnam has suffered from overwhelming 
piracy, in the form of illegal reprints and photocopies. See more at IIPA 2001-2014 Special 301 
Report – Vietnam <http://www.iipa.com/rbc/2008/2008SPEC301VIETNAM.pdf>. 
933
 This issue is stipulated in §107 of the US legislation as fair use and appears in art 22(1) of the 
Chinese Copyright Act. Similarly, s 40 of the Australian Copyright Act 1968 considers study as fair 
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Second, in the absence of proper remuneration schemes for educational use, it 
is hard for students and teachers to gain bulk access to educational materials. Like 
other developing countries, it is a necessity for Vietnam to have access to educational 
materials at affordable prices. For the purpose of educating skilled people, Vietnam 
needs to be able to access a complete book or an article. In order to do that, teachers 
or educational institutions must seek permission from copyright owners, because 
none of the limitations and exceptions allow them to utilise entire works for 
teaching.
934
 Teachers are allowed to make a single copy, while students are not 
permitted to reproduce works. The administration costs plus royalties for obtaining 
permission are extremely high, and schools and universities have limited financial 
resources and weak bargaining power to negotiate with commercial publishers. 
Therefore, most schools and universities have operated in an isolated world with a 
modest number of textbooks and little access to scientific journals, especially 
international journals.
935
 Students and teachers opt to pay for illegal copies made by 
photocopying businesses. The photocopying business makes a huge profit from their 
sale, while publishers and copyright owners suffer from the practice of illegally 
photocopied works. This leads to two negative outcomes: users in the educational 
sector incur the risk of being sued at any time by copyright owners, and it erodes the 
incentive of creativities. This became true in the case of First New Co. v. Australia 
International English School & Vietnam Australian English Association in February 
2012.
936
 The defendants were sued for infringement, as they deliberately reproduced 
some parts of copyrighted books for their own collections to use in lectures or as 
study materials in their classrooms. The First New Company required compensation 
of 390 million VND (approximately USD$18,000).
937
 Ultimately, the case was 
settled by negotiation between the parties: the defendant had to compensate the 
amount of money for their infringement acts, plus give a public apology.
938
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(August 2006). 
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 Cong Quang, ‘The first litigation related to books’ copyright’ Dantri Online Newspaper 
(28/02/2012) <http://dantri.com.vn/c20/s202-569841/hoi-chuong-thuc-tinh-viec-ton-trong-ban-
quyen.htm> (in Vietnamese language) (retrieved 10 March 2014); Hoa Binh ‘Australia International 
English School and Vietnam Australian English Association were sued’ Baomoi (online) 22 February 
2012 <http://www.baomoi.com/Anh-ngu-Uc-Chau-va-Anh-van-Viet-Uc-bi-kien/107/7924917.epi> 
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The practice of illegally photocopying works in the educational sector has been 
not tolerated by copyright owners, because it negatively affects the normal 
exploitations of the work, the second step of the three-step test. This is witnessed by 
the reaction of the Vietnam Reproduction Rights Organisation (VIETRRO)
939
 in 
relation to making copies of artistic works by students and teachers. VIETRRO made 
a claim to the Ministry of Education and Training (MOET) to ask for compensation 
(VND10,000 per year per student, or VND500 per teacher for whatever they copied, 
or asked a photocopying business to pay levies)
940
 for photocopying made by 
students and teachers. MOET remained silent on this issue. There is a fear that 
VIETRRO will bring the case to the court for copyright infringement in the 
educational sector.  
Vietnam should learn compulsory licensing schemes from Australia. In 
Australia, apart from free use exceptions for educational use under the fair dealing 
doctrine
941
 for research or study, and s 200AB,
942
 educational sectors are able to rely 
on compulsory licensing schemes to obtain access to entire educational materials 
subject to reasonable payment to copyright owners via the collecting society under 
pts VA and VB of the Copyright Act 1968. Vietnam should introduce compulsory 
licence schemes in order to allow students, teachers, and educational institutions to 
reproduce educational materials for a small payment. In addition, the schemes will 
recoup copyright owners for their efforts via a collecting society such as VIETRRO. 
This would make both sides happy. 
It is important to emphasise that fair use is the uncompensated exception which 
allows students or teachers to use a reasonable amount of the work, whereas 
compulsory licences for education are compensated exceptions that provide access to 
whole copyright works for a reasonable payment. In US, besides fair use, there are a 
large number of restrictions for educational uses stipulated by s 110(2) of Title 17 of 
                                                 
939
 VIETTRO was established on 29 March 2010 by the Vietnam Writer Association and approved by 
the Ministry of Culture, Sport and Tourism of Vietnam (MOCST) and the Ministry of Home Affairs 
of Vietnam (MOHA). This organisation is working as a collective management organisation that 
represents copyright owners to license reproduction rights. Currently, VIETRRO has represented 
more than 10,000 copyright owners. See more at the VIETRRO website <http://www.vietrro.org.vn/> 
(retrieved 10 March 2014)..  
940
 Baomoi online, ‘VIETRRO: will collect 1 million US dollars in 5 years’ (21/12/2011) 
<http://www.baomoi.com/Hiep-hoi-Quyen-sao-chep-VN-5-nam-thu-phi-sao-chep-1-trieu-
usd/59/4307513.epi> (retrieved 10 March 2014). 
941
 Sections 40-42 and 103A-C, the Copyright Act 1968 (Cth). 
942
 The Copyright Act 1968 (Cth). 
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the US Code.
943
 Adopting fair use might bring more access for students and teachers 
to copyright works and allow them to be used effectively. However, it is not a 
sufficient level of access for educational institutions – they require huge access to 
textbooks build up modern curriculums, to renovate teaching methods, as well as to 
provide entire access for research within their institutions. Coming back to the Dao 
Thai Ton v. Nguyen Quang Tuan
944
 case, the litigation would not have happened if 
the researcher Nguyen Quang Tuan had a right to use entire Dao Thai Ton’s works 
for research and commentary. This would also be the case in First New Co. v. 
Australia International English School & Vietnam Australian English Association.
945
 
In Vietnam, compulsory licences would be a suitable option to allow for the 
use of entire works for education, because it can ensure the interest of the copyright 
owner and facilitate the legitimate use of copyright works in educational sectors at 
the same time. Some people argue it is not necessary to introduce a compulsory 
licence scheme in Vietnam when educational institutions can go to publishers to 
negotiate voluntarily. Currently, it is difficult for authors/publishers and the 
educational sector to reach an agreement in using educational materials, especially in 
books and textbooks imported from overseas. Authors expect a high rate of royalties, 
while the educational sector wishes for free access to educational materials. For 
example, in case of school textbooks, VIETTRO on 24 September 2014 submitted a 
claim to the Copyright Office of Vietnam to require the amount of VND23,7 billion 
in royalties – approximately USD$1 million – for the use of copyright works in 
school textbooks (from grade 1 to 12).
946
 This is disproportionately high compared to 
the selling price of school textbooks.  
In development policy, Vietnam put priority on education, so the government 
has tried to ensure every student can afford to buy school textbooks. Hence, school 
textbooks are sold at under the manufactured price and the government has to cover 
the publishers’ losses. 947  Moreover, in Vietnamese culture, free reproduction of 
                                                 
943
 Copyright Law of the United States of America and Related Laws Contained in Title 17 of the 
United States Code < http://www.copyright.gov/title17/92chap1.html>.  
944
 Judgement No. 68/2006/DSST. 
945
 Mentioned above at note 935. 
946
 Anh Khoa, ‘Shock with the number of 1 million USD if paid for textbook copyright royalties’ 
Dantri newspaper (online) (26/9/2014)< http://dantri.com.vn/giao-duc-khuyen-hoc/choang-voi-con-
so-1-trieu-usd-neu-tra-tien-ban-quyen-sach-giao-khoa-1412248941.htm> (translated from Vietnamese 
language). 
947
 In Vietnam, publishing school textbooks is not for commercial purpose because publishers suffer 
loss of income from publishing them. The Vietnamese government has to cover publishers’ losses. 
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works for education is favoured,
948
 so educational institutions are often not willing to 
pay royalties for the use of copyright works. Publishers of school textbooks have not 
paid royalties to the authors of the works for many years. Up to now, licensing fees 
for using copyright works in school textbooks has not been finalised. In the 
meantime, copyright owners are losing their licensing fees. Therefore, the voluntary 
licensing scheme is economically inefficient in Vietnam. It is better that Vietnam sets 
out a compulsory licencing scheme, in which the government determines a 
reasonable fixed royalty for the use of the work for education. In doing so, users 
including teachers, students, and educational institutions will be prepared to pay a 
small amount of royalties to the copyright owners or a collecting society such as 
VIETTRO, while the copyright owners are satisfied because their interests are 
protected. This scheme will bring down licensing prices. At the same time, this 
forces educational institutions to pay remuneration when using copyright works. 
Third, due to the impractical implementation of the Berne Appendix,
949
 
Vietnam has a shortage of advanced knowledge, as the majority of educational 
materials distributed in developing countries are reprinted or translated from 
industrial countries.
950
 As mentioned in Chapter Five, although the Berne Appendix 
provides compulsory licences for reproduction and translation, none of them have 
been obtained by developing countries due to complicated procedures and time-
consuming processes.
951
 Therefore, in order to access educational materials, 
Vietnamese educational institutions need to obtain permission from copyright 
owners, who are mainly multinational companies in developed countries. As stated 
by the Head of the Foreign Trade University, the best public university in Vietnam, 
the University cannot afford textbook prices from developed countries because of its 
poor budget.
952
 As a result, most textbooks used by tertiary institutions are 
                                                                                                                                          
See more at Nguyen Minh Thuyet, ‘The public will suffer losses because school textbooks’ price is 
increased by copyright royalties’ Dantri newspaper (online) (retrieved 4 October 2014) 
<http://dantri.com.vn/giao-duc-khuyen-hoc/cong-chung-se-thiet-neu-sach-giao-khoa-bi-doi-gia-vi-tac-
quyen-1412965281.htm> (translated from Vietnamese language) . 
948
 See Chapter Two. 
949
 The compulsory licencing schemes provided by the Appendix of Berne were identified as 
impractical in Section 5.4 of Chapter Five.  
950
 UNESCO, Basic Leaning Material Initiative, Chapter 5 
<http://www.unesco.org/education/blm/chap5_en.php>.  
951
 See Section 5.4.3 of Chapter Five. 
952
 Ngan Anh, ‘Why have Vietnam universities not wanted to import text books abroad?’ Vietnamnet 
(online) 21 December 2014 <http://vietnamnet.vn/vn/giao-duc/212162/tai-sao-truong-dai-hoc-khong-
hao-hung-nhap-khau-giao-trinh-.html> (in Vietnamese language) (retrieved 10 March 2015). 
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obsolete.
953
 The country misses the opportunity to educate skilled people to absorb 
new technologies, generate innovation, and compete in the global knowledge 
economy.  
Vietnam cannot solve this problem alone. It needs to collaborate with other 
developing countries such as Brazil or Chile to put pressure on the international 
community. Brazil is leading a movement within WIPO to take into account 
constructing limitations and exceptions to copyright for innovation and development. 
This country actively asked WIPO for new agreements for the benefit of the 
developing world. For example, Brazil has, along with other countries in the group of 
‘Friends of Development’,954 submitted a Proposal for a Development Agenda in 
2004. The Development Agenda was then adopted by the General Assembly of 
WIPO in September 2007, including 45 recommendations towards development-
oriented approaches to IP that would allow equal access to copyright works.
955
 In 
2005, Brazil made a proposal calling for a general public interest clause, broad 
copyright limitations and exceptions, and a minimum list of exceptions to be present 
in a future treaty.
956
 Chile, in November 2004, for instance, asked WIPO to include 
limitations and exceptions to copyright for the purposes of education, libraries and 
archives, and disabled persons on the WIPO’s Standing Committee on Copyright and 
Related Rights in order ‘to strengthen international understanding of the need to have 
adequate limitations, learn from existing models, and move towards agreement on 
exceptions and limitations for public interest purposes, which, like minimum 
standards, were to be envisaged in all legislation for the benefit of the international 
community’. 957  Following this, in 2005, Chile composed another proposal 
concerning the protection of broadcasting organisations
958
 that recommended some 
                                                 
953
 A number of textbooks used in Vietnam today were translated from Russian textbooks that were 
published in the 1980s. See more at Ngan Anh, Ibid. 
954
 The ‘Friends of Development’ group includes Brazil, Argentina, Bolivia, Cuba, the Dominican 
Republic, Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, Tanzania, and Venezuela.  
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 WIPO General Assembly, Thirty-Fourth (18the Ordinary) Session, Geneva, September 24 to 3 
October 2005, Report, WIPO, Document no. WO/GA/32/13 (12 November 2015). 
956
 WIPO, Proposal by Brazil on the Protection of Broadcasting Organization – Corrigendum (21 
November 2005) SCCR/13/3 <http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=53241>.  
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 WIPO, Proposal by Chile on the subject “Exceptions and Limitations to Copyright and Related 
Rights’ (Chile’s 2005 submission) (17-19 November 2004) SCCR/12/3 
<http://www.wipo.int/edocs/mdocs/copyright/en/sccr_12/sccr_12_3.pdf>.  
958
 WIPO, Proposal by Chile concerning the treaty for the protection of broadcasting organisation 
(21-23 November 2005) SCCR/13/4  
<http://www.wipo.int/edocs/mdocs/copyright/en/sccr_13/sccr_13_4.pdf>.  
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exceptions to copyright in the case of broadcast.
959
 A few days later, Chile submitted 
another Proposal on the Analysis of Exceptions and Limitations that requires the 
recognition of minimum limitations and exceptions at the international level.
960
 Next, 
Chile, along with Brazil and others, proposed a Proposal to Standing Committee on 
Copyright and Limited Rights for Limitations and Exceptions in 2008.
961
 Currently, 
Chile, along with Vietnam and other developing countries, is negotiating with 
developed countries, including Australia and the US, on the Agreement of Trans-
Pacific Partnership (TPP). This Agreement contains provisions of copyright 
limitations and exceptions. Chile is actively protesting provisions that create more 
restrictive limitations and exceptions. Vietnam should join the active developing 
countries’ group of Chile, Malaysia, Brunei, and others to raise its voice in 
international discussions in order to obtain practical limitations and exceptions for 
the interest of developing countries. 
Fourth, current limitations and exceptions for education do not extend to 
distance learning, which constrains the development of this educational model.  
Recently, distance learning
962  
has played an important role, due to the massive 
demand from not only remote areas, but also big cities such as Hanoi and Ho Chi 
Minh. The emergence of information technology, especially the internet, has made 
distance education flourish
963
 and become a great monetary potential for educational 
institutions and enterprises.
964
 At the same time, distance learning brings equality for 
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 Ibid, section III.  
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 WIPO, Proposal by Chile on the Analysis of Exceptions and Limitations (22 November 2005) 
SCCR 13/5 <http://www.wipo.int/edocs/mdocs/copyright/en/sccr_13/sccr_13_5.pdf>.  
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 WIPO, Proposal by Brazil, Chile, Nicaragua and Uruguay for Work Related limitations and 
exceptions (17 July 2008) SCCR/16 
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 Distance learning is defined as ‘a form of education in which students are separated from their 
instructors by time and/or space’. See US Copyright Office, ‘Report on Copyright and Digital 
Distance Education’ (5/1999) ii <http://www.copyright.gov/reports/de_rprt.pdf>. 
963
 It was recorded in 1998-1999 that approximately 800,000 learners participated in courses of 
distance education. Global Distance Learning Network, ‘A Country Report on Open and Distance 
Learning in Vietnam’ (2001) http://gdenet.idln.or.id/country/ar_vietnam/CRVietnam.htm>; Doung et 
al, ‘Distance education policy and public awareness in Cambodia, Laos and Vietnam’ Distance 
Education 28 (2007) 2, 163-177 <http://search.proquest.com/docview/217779057?accountid=13380>. 
964
 Distance learning has been undertaken in Vietnam since 1993, when the government created two 
Open Universities to help the development of distance education in Hanoi and Ho Chi Minh cities. 
Distance learning is reaching wider audiences, covering all segments of the population. The college 
audience is increasing rapidly due to responsiveness to the needs of an older, non-traditional student 
population. Students also include professionals engaging in professional development or training, and 
retirees. To date, 17 universities have provided distance learning programmes and covered 63 cities 
and provinces in Vietnam. Approximately 160,000 students have graduated and around 233,000 
students are studying such programmes. Distance education in Vietnam is the most utilised form of 
higher education. Before the spread of the internet, distance learning was conducted via audio or 
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people in education, regardless of their locations and conditions,
965 
which is good for 
human development. Therefore, it needs to be facilitated in Vietnam. Unfortunately, 
this educational model is impeded by inappropriate limitations and exceptions 
because Vietnamese limitations and exceptions treat distance learning as the same as 
face-to-face learning. Today’s distance education courses use digital technologies 
such as email, shared applications, streaming video/audio, video/audio file sharing, 
links, interactive CD-ROMs and DVD-ROMs
966
 for various purposes and in 
numerous ways. These uses during the conduct of distance education make it 
different from face-to-face instruction. In virtual life, a teacher using a work to teach 
her class will invariably exercise one or more of the copyright owner’s exclusive 
rights. She reproduces it and displays it to her limited students. In this situation, the 
one-copy reproduction rule
967
 can be workable. Unlike face-to face teaching, if a 
teacher wants to display a copyrighted work to students she/he must transmit it over 
a digital network. The transmission over a digital network will generally constitute 
an exercise of the reproduction right and possibly the distribution right.
968
 The digital 
transmission involves the automatic creation of copies during the transmission 
process. Particularly, when material is transmitted to a distant location over a 
computer network, temporary RAM copies are made in the computers through which 
it passes, by virtue of the technological process of transmission. In the other words, 
RAM copies implicate the copyright owner’s reproduction right.969 The copy of the 
work that arrives on the recipient’s computer is the ultimate copy in this process. 
This means that it is possible to create numerous copies of the work using digital 
transmission. This kind of digital transmission constitutes the communication right to 
the public via a computer network. Therefore, it does not enable educators to digitise 
                                                                                                                                          
visual audio broadcasts, tapes, CDs, VCDs. Thanks to the development of the internet, educational 
materials are now digitalised and transmitted to learners via the internet. See more at Vi Thuy, 




 Distance education helps students overcome such barriers as full-time work commitments, 
geographic inaccessibility, and the difficulty of obtaining child or elder care, and physical disabilities. 
It can also provide the advantage of convenience and flexibility. Digital technologies enable courses 
to reach and appeal to wider audiences, including rural, busy, impaired, and retired people. 
966
 See more detail about these technologies at US Copyright Office, ‘Report on Copyright and Digital 
Distance Education’ (5/1999) 20 <http://www.copyright.gov/reports/de_rprt.pdf>. 
967
 This is the rule established in arts 25(1)(a) and 32 (1)(b) of the Law on Intellectual Property 2005 
that allows users to reproduce only one copy of a work for teaching purposes. 
968
 The US Copyright Office, ‘Report on Copyright and Digital Distance Education’ (5/1999) 20 
<http://www.copyright.gov/reports/de_rprt.pdf>. 
969
 MAI Sys. Corp. v. Peak Computer, Inc., 991 F. 2d 511 (9
th
 Cir.1993); Stenograph L.L.C. v. Bossard 
Assocs. 144 F. 3d 96, 101-02 (D. C. Cir. 1998). 
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and transmit copyright materials to remote students, as this processes definitely 
creates multiple copies instead of one copy. This shortcoming needs to be fixed as 
soon as possible. 
Fifth, the one-copy reproduction rule for reproduction of educational materials 
for teaching
970
 stands as an obstacle to the educational sector. It challenges teachers 
in the course of distributing the work to students. How can she/he do this with only 
one copy in her/his hand? She can perhaps pass it to the students and the students can 
enjoy the copyrighted work for a short period and return it to the teacher. Even this 
can be seen as a copyright infringement, as Vietnamese limitations and exceptions do 
not mention that teachers are entitled to distribute the work to a class. In reality, 
teachers often make multiple copies of essential materials and distribute them to their 
students. More professionally and conveniently, educational institutions combine 
necessary materials together and make copies to deliver to their students so that they 
can be used in classrooms. Such acts by teachers or educational institutions are 
absolutely liable for copyright infringement. It is evident by the litigation between 
Fist New Co. v. Australia International English School & Vietnam Australian 
English Association in February 2012.
971
 In this case, the defendants paid a huge 
amount of compensation for the use of the compilations that contained some parts of 
the plaintiff’s books in their classrooms, because they infringed copyright by making 
more than one copy of some excerpts of copyrighted works and distributing them in 
their classrooms. This discourages schools from endeavouring to make study 
material resources and impedes the overhaul of education. Therefore, Vietnam 
should remove the one-copy rule from its limitations and exceptions. 
Last but not least, access to educational materials of minority ethnic groups is 
restricted because copyright law removed the limitations and exceptions for 
translation of works from Vietnamese language to minority languages. Vietnam is a 
culturally diverse country, with 54 different ethnic groups and 90 different 
languages. Although King people (or Viets) account for approximately 86% of 
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Vietnam’s total population,972 the Vietnamese Constitution explicitly declares that 
‘every nationality group lives equally, co-operates, and helps each other. Each ethnic 
group has the right to preserve and use their own language’.973 Currently, many 
ethnic groups – such as Tay, Thai, Muong, H’Mong, Dao, and Khmer – use their 
own languages in conjunction with the national Vietnamese language. It is worth 
noting that members of 53 ethnic minority groups in Vietnam occupy up to 14% of 
the country’s population, but they account for more than half of the country’s poor 
people. The Vietnamese government has contributed to exercising favourable 
policies to such groups. One such effort is to provide education and give 
opportunities to absorb cultural and artistic activities from outside these ethnic 
communities.
974
 Unfortunately, the privilege of translation and distribution of works 
from Vietnamese languages to minority ethnic languages that used to exist under art 
761(f) of the Civil Code 1995 was removed by the Law on IP 2005 (amended in 
2009). Therefore, these translations and distributions infringe copyright if they are 
done without authorisation and payment of royalties. This results in a shortage of 
textbooks, newspapers, and books translated from the national Vietnamese language 
into ethnic languages.
975
 It explains why numerous people of minority ethnic groups 
are living in poverty and are uneducated. Therefore, Vietnam should add limitations 
and exceptions for translation and distribution of works to minority ethnic languages 
for educational purposes. 
It is important to stress out that adding new provisions on limitations and 
exceptions to copyright for the purpose of education do not unreasonably prejudice 
the interests of copyright owner. In particular, amending errors existing in the current 
law in regard to limitations and exceptions for education – namely, adding an 
exception for self-study and removing the one-copy reproduction rule in reproducing 
educational materials for teaching – is not ‘unreasonable prejudice’ to the copyright 
owner. It is assumed that some prejudice must arise to the author; however the use 
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 Cu Hoa Van, ‘The nationality issue and the implementation of nationality policy in Vietnam: Facts 
and solutions’ National Assembly of Vietnam (2009) 
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 Thong Ta Van ‘Preservation languages of minority ethnic group in Vietnam’ The People (online) 
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for the purpose of ‘study’ does not impose a disproportionate prejudice to the 
economic and personal interests of the copyright owner. First, according to Sam 
Ricketson, the use of the work in terms of ‘study’ does not compete commercially 
with the copyright owner.
976
 Second, the use of a small amount of the work causes 
some losses for copyright owners but can be justified for the benefits of the public. 
As indicated by Ricketson in the interpretation of the three-step test of the Berne 
Convention, the ‘not unreasonably prejudice’ phrase in the third step of the Berne 
Convention allow the making of exceptions that cause prejudice of a significant or 
substantial kind to the author’s legitimate interests as long as ‘it is proportionate or 
within the limits of reason – that is, if it is not unreasonable’.977 Ricketson said that 
‘the requirement of proportionality clearly implied that there may be conditions 
placed on the usage that will make any prejudice that is caused ‘reasonable’, for 
example…the usage should be subject to certain conditions or within certain 
guidelines’. 978  Similarly, in the preparatory work for the Stockholm Revision 
Conference 1967, the discussions of Main Committee I provided an example given 
by Professor Ulmer that: 
A rather large number of copies for use in industrial undertakings…may not unreasonably 
prejudice the legitimate interests of the author, provided that, according to national legislation, 
an equitable remuneration is paid. If a small number of copies is made, photocopying maybe 
permitted without payment, particularly for individual or scientific use.
979
 
Therefore, the use for ‘study’, subject to conditions placed on the usage, causes 
prejudice for the copyright owner, but ‘unreasonable prejudice to the interests of the 
copyright owner’ is voided by the imposition of the conditions on the usage, which is 
the use for public good. This use can help to improve skills and knowledge of the 
Vietnamese people. When teachers or educational institutions use entire works, they 
are required to pay an equitable remuneration by a set royalty under a compulsory 
licence. By the interpretation of Main Committee I quoted above,
980
 it is deemed to 
not unreasonably prejudice the interests of copyright owner, because a requirement 
to pay remuneration under compulsory licence can recover the losses of the 
copyright owner. Also, it is a technical mistake of legislation to fail to include the 
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term of ‘study’ in art 25(1)(1) of the Law on IP 2005 (revised in 2009). This error 
may be blamed on the fact that legislators understood the term of ‘teaching’ to 
include ‘study’ activities.981 Therefore, adding this term does not negatively impact 
any interest of the copyright owner; it simply fixes the technical mistake which 
existed in the law.  
Likewise, removing the one-copy reproduction rule in reproducing educational 
materials for teaching will ensure the law works with the practice of society. If 
teachers are allowed to extract reasonable amounts of the copyright work, they then 
should be allowed to reproduce more than one copy because they often have more 
than one student in the class – they cannot ask all their students to share only one 
copy. The copyright owners have not lost more if some reasonable parts of their 
works are reproduced in multiple copies in classrooms, because a teacher who is 
allowed to distribute some reasonable parts of the works in the classroom will not 
pay anything for the use, regardless of whether one copy or multiple copies are used. 
If she is allowed to distribute only one copy, she will spend more time waiting for the 
copy to pass through all the students, which is impractical in real life. In fact, 
teachers are currently choosing not to obey the law. They are distributing multiple 
copies in their classroom without paying anything. Also, the copyright owner cannot 
detect how many copies a teacher uses in the classroom, so he/she cannot ask the 
teacher to pay for distributing more than one copy. Overall, the copyright owners 
earn nothing from the one-copy rule in term of distributing a work in classrooms.   
Similarly, extending limitations and exceptions for education from face-to-face 
to distance learning will bring the law up to speed with current practice. Educational 
materials transmitted to students in the course of distance learning are either legal 
copies under permission of copyright owner or under limitations and exceptions to 
copyright. The materials are sent to specific students counted by educational 
institutions, not to the public. This is not much different from handing hardcopies 
over students in classrooms. In doing this, the interests of the copyright owners are 
prejudiced, but their harm is warranted or recovered by royalties. If educational 
institutions transmit a small amount of the work under fair dealing provisions, such 
use is fair and cause minimal harm to the copyright owners. If institutions transmit 
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whole works under licencing schemes, they have to pay royalties to the copyright 
owners. Moreover, the suggestion of introducing compulsory licencing for education 
is not only to provide the opportunity for students/teachers to legally obtain bulk 
access to copyright works, but also to create more money for the copyright owner by 
collecting royalties via collecting societies. Therefore, providing more access for 
education purposes can help Vietnamese the people improve their skills, knowledge 
and enjoyment, and do not harm the interest of the copyright owner. New reforms 
done in this way will keep the balance between interests of copyright owners and 
users. 
6.6.2 Limitations and exceptions for libraries and archives 
Libraries play an important role in society. They contribute greatly to 
promoting learning, and spreading and sharing knowledge among members of 
society in furtherance of a common good.
982
 They are the public’s access points to 
knowledge. Patrons can rely on their resources to accomplish research, teaching and 
learning, or even creating new works. More importantly, these access points are free 
of charge;
983
 they have immense value for the people who lack resources elsewhere, 
like so many in Vietnam.  
In exercising their function, libraries become deeply involved in access to 
cultural works when they make reproductions of the works for purposes of 
preservation, distribute the works for research, private study, and teaching, and send 
or receive works under the name of interlibrary loans. Indeed, typical functions of 
libraries have been defined over the years: collection, preservation, archiving, and 
dissemination of information to the public.
984
 The preservation and archiving of 
copyrighted works often involves making reproductions from original works. The 
dissemination of information takes place in a number ways: either by lending copies 
of works, by permitting the public consultation of works on the premises of the 
library or the consultation of electronic works at a distance, by allowing patrons to 
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 Guan H Tang, ‘Public libraries, copyright and the public interest: In Copyright and the Public 
Interest in China (Edward Elgar, 2011) 167; Juan Carlos Fernandez-Molina and Jose Augusto Chaves 
Guimaraes ‘Library exceptions in the copyright laws of Ibero-American countries’ (2010) 26 (3) 
Information Development 214, 215; Shalini R Urs, ‘Copyright, academic research and libraries: 
balancing the rights of stakeholders in the digital age’ (2004) 38(3) Program: Electronic Library and 
Information System 201, 201. 
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 See Ordinance of Libraries 2001 of Vietnam, art 6(2). 
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 Ordinance of Library 2001, art 1 <http://nlv.gov.vn/nlv/index.php/2008060476/Van-ban-Phap-
quy-chung/Phap-lenh-thu-vien.html>. 
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make their own reproductions of works for personal purposes using accessible 
machines (photocopy, microfiches, scanner or printer), or by transmitting works at 




Vietnam copyright law provides privileges for libraries to access cultural 
expression; however, this privilege is extremely limited, therefore libraries are 
struggling to provide adequate resources, to create friendly, accessible environments, 
as well as extending their service to different groups of the community. First, there is 
the fact that collections of Vietnamese libraries are modest and insufficient to meet 
the demands of the public. There are many reasons for this, such as the lack of 
funding to import collections from overseas, the development of collections mainly 
depending on donations, the limited number of works published in Vietnamese, or 
untrained libraries in archiving works.
986
 The restricted scope of limitations and 
exceptions for libraries partly contributes to this issue. Libraries are permitted to 
reproduce cultural works for preservation under art 25(1)(d) of the Law on IP 2005 
(amended in 2009).
987
  However, only one copy can be made.
988
 This rule challenges 
librarians, because original works, especially printed works, have been damaged, 
lost, or stolen. If this happens, and there is only one copy left, this copy will be at 
risk of being damaged, lost or stolen. However, librarians are not allowed to make 
multiple copies or digitalise them for safe preservation. Therefore, they are suffering 
the loss of cultural works from the libraries’ collections. This means cultural 
heritages might be eroded. This negatively impacts on human development, as it 
shrinks the range of cultural works that human beings can learn from and enjoy. In 
Australia
989
 and the US
990
 libraries and archives are allowed to digitalise or make 
three preservation copies of works for preservation and replacement. In Chile, 
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04-07.pdf> (retrieved 14 March 2015). 
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Moreover, libraries are confronting difficulties in exercising their function of 
dissemination of knowledge to the public, as ‘libraries are not allowed to reproduce 
and disseminate copies of works to the public, even digital copies’. 992  Article 
25(1)(d) of the Law on IP 2005 (amended in 2009) refers to the right of libraries to 
reproduce one copy for research. In connection to the provision that prohibits 
libraries from reproducing and disseminating copies of works to the public, it is 
likely that the libraries are only entitled to copy one copy for themselves to serve 
their own research, not for research purpose of the public. This means that libraries 
are not allowed to reproduce and supply copies of articles or books to their patrons, 
which is the public, as well as to other libraries through interlibrary systems. 
Prohibiting the supply of copies of works to patrons creates obstacles to the 
dissemination of knowledge, as libraries can only provide materials to be enjoyed on 
their premises, without allowing any copying of materials. Currently, if the patrons 
want to make a copy for the legitimate purposes of research or teaching, they must 
borrow copyrighted works and take them somewhere else to reproduce them, rather 
than order library officers to do so. This not only creates huge profits for the 
photocopying industry, but also makes libraries less helpful and discourages patrons 
from retrieving resources from libraries. This explains why Vietnam’s citizens have a 
longstanding passion for reading;
993
 public libraries are widespread throughout the 
country,
994
 but only a small portion of the population take advantage of public 
libraries.
995
 Vietnamese libraries tend to focus on their archiving function rather than 
reaching out the community.
996
 Even serving a small part of the population, 
Vietnamese librarians are less responsive, less helpful, and offer a poor service to the 
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992
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national library. See Dinh Kieu Nhung, Ibid. 
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996
 Thomas, above note 986 at 17.  
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community.
997
 As said by Barbro Thomas, ‘public libraries in Vietnam are low 
quality and do not meet the demands of the public’.998 It is necessary to note that the 
majority of WIPO’s member states permit reproducing by libraries for patron use, if 
such use is for the purpose of private research, study, or scholarship.
999
 Ninety-three 
of 186 of WIPO country’s members allow librarians to provide copies for research or 
study.
1000
 Therefore, it is a necessity that Vietnam removes access barriers by 
allowing libraries to reproduce and distributes copies of works to users. Doing so 
will not only make libraries more helpful, but also provide Vietnamese citizens with 
more access. 
Furthermore, the development of interlibrary lending in Vietnam is impeded 
because copyright law does not allow libraries to reproduce works to the public. 
Within academic libraries, interlibrary loans have been seen as the effective way of 
supplementing the limited resources currently available. This becomes more 
important in Vietnam, as most libraries do not have sufficient resources to meet their 
own needs. Interlibrary lending originated in 260-240 BC,
1001
 flourished in 1970,
1002
 
and become an explicit and realistic trend in developed countries such as the US, 
UK, Japan, and Australia.
1003
 In Vietnam, the collaboration between libraries is 
weak, and interlibrary lending is currently only a prospect.
1004
 However, this 
prospect might never become true as interlibrary lending is considered an act of 
making works available to the public, which is not allowed under present copyright 
law.
1005
 In WIPO’s study on limitations and exceptions for libraries or archives in 
                                                 
997
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998
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999
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1000
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1001
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1002
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Journal 35, 37. 
1003
 C Mak, ‘Resource sharing among ARL libraries in the US: 35 years of growth’ (2011) 39 (1) 
Interlending and Document Supply 26-31; R Missingham, and M Moreno, ‘Resource sharing in 
Australia: evaluation of national initiatives and recent developments’ (2005) 33 (1) Interlending and 
Document Supply 26-34. 
1004
 National Library of Vietnam, Improving the collaboration between libraries and informational 
institutes in Vietnam (03/06/2008) <http://nlv.gov.vn/nlv/index.php/2008060356/Nghiep-vu-
chung/Tang-cuong-phoi-hop-hoat-dong-giua-cac-co-quan-TT-TV.html>; Tom Denison and Michael 
Robinson, ‘Breaking ground: library system implementation in Vietnam’ Library and Learning 
Resource Centre Projects, RMIT Vietnam (2004) 
 <http://www.vala.org.au/vala2004/2004pdfs/38DenRob.PDF>.  
1005
 WIPO’s Member States, except Sweden, believe that the production and/or distribution of 
copyrighted works for the purpose of interlibrary lending constitutes dissemination to the public. See 
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2014, nine countries in the research, including the US, Australia, and Chile, 
introduced the right of libraries or archives to reproduce and communicate works by 
libraries or archives for other libraries or archives.
1006
 Vietnam should provide a 
provision that recognises interlibrary loan in copyright law. Doing so will make this 
act legitimate and facilitate its development. 
Additionally, Vietnamese limitations and exceptions exclude libraries from the 
right of dissemination of copies of works in digital forms; it might impede the 
development of distance/digital libraries. Thanks to digital technologies, people can 
digitalise copyrighted works into digital forms so that they can be enjoyed online and 
transmitted through the internet. This has resulted in the dramatic growth of 
distance/digital libraries around the world in the past two decades.
1007
 Libraries 
nowadays can serve patrons both from inside their premises and from a distance by 
sending digital copies to patrons. Unfortunately, library staffs are confronting with 
the challenge of addressing copyright issues related to distributing work in digital 
forms due to Vietnamese copyright law treating this act as copyright infringement. 
Therefore, libraries’ distance services via digital forms have been unable to service 
target groups that suffer disadvantages of location or ability. Hence, Vietnam should 
allow libraries to communicate with users or other libraries in digital forms, in order 
to enlarge their service to different target groups in society. 
Next, Vietnamese copyright law should extend the compulsory licencing 
scheme to libraries so that libraries are more active in serving the public and the 
rights of copyright owners are guaranteed by compulsory royalties. The free 
reproduction and communication of the works for users can be justified where 
libraries or archives use a reasonable portion of copyright works for research or 
study, subject to the requests of individual students or researchers. In this case, 
libraries or archives are obtaining the work on the behalf of users for the purpose of 
research or study, and such uses are deemed to be fair and not cause unreasonable 
prejudice to the interests of the copyright owners.
1008
 However, the reproduction and 
communication of the whole or more than a reasonable portions of works for users 
                                                                                                                                          
WIPO, ‘Report on the Questionnaire on Limitations and Exceptions’ Question 65 (10/06/2010) 
SCCR/2/7, 35 <http://www.wipo.int/edocs/mdocs/copyright/en/sccr_20/sccr_20_7.pdf>. 
1006
 Crews, above note 401 at 7. 
1007
 Oded Novand Chen Ye, ‘Users’ Personality and Perceived Ease of use of Digital Libraries: The 
Case for Resistance to Change’ (2008) 59 (5) Journal of American Society for Information Science 
and Technology 845. 
1008
 I justified this argument in Section 6.6.1. 
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possible cause harm for the copyright owner, because users would otherwise be 
required to seek a license from the copyright owner to make the reproduction.
1009
. 
Sam Ricketson asserted that a free use of the making of reproductions of the whole 
or more than a reasonable portion of copyright works for the purposes of individual 
users in the requesting library may be well be a disproportionate prejudice in the 
absence of a requirement to pay remuneration.
1010
 Similarly, in term of interlibrary 
lending, the making of the reproduction of work to supply to other libraries or 
archives is unreasonable prejudice to the economic interest of authors, in the sense of 
being disproportionate
1011
 as required by the third step of the Berne Convention to 
assess the balance between copyright owners and users. Even in the case of 
reproduction and communication of works for preservation, it is possible that the 
copyright owners still suffers from loss.  
Therefore, it is suggested that a requirement to pay remuneration may help to 
balance interests of both sides.
1012
 This means that libraries must pay remuneration to 
the copyright owners, either by voluntary licensing or compulsory licensing schemes. 
Voluntary licences for libraries are possible but not appreciated because it might be 
difficult for libraries to negotiate with copyright owners to obtain licences. In many 
cases, according to Jane Ginsburg, transaction costs may be subdued by voluntary 
collective licensing.
1013
 Libraries in Vietnam are in poor conditions and tight budgets 
allocated from the government do not cover voluntary licensing fees which are ‘very 
often higher than the royalties reasonably payable in respect of the reproduction of 
the work’. 1014  It is a good idea to apply the compulsory licencing scheme for 
libraries, so that they are able to access copyright works without permission, but 
reasonable payment must be made by the government to support this. It is necessary 
to repeat the words of Ginsburg: that ‘the real purpose of a compulsory license is to 
reduce the extent to which copyright ownership of the work conveys monopoly 
                                                 
1009
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1010
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1011
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power, so that the copyright owner must make the work available to all who wish to 
access and exploit it’.1015 
Last, Vietnamese limitations and exceptions do not extend privileges to other 
archives such as the State Record Management and Archives Department of 
Vietnam, Archives Departments in cities or provinces of Vietnam, and museums, 
galleries, or educational institutions that also have the role of collection, preservation 
and dissemination, and archiving documents including books, legal documents, 
maps, research theses, historical documents, artistic works, and unpublished works 
and so on.
1016
 This overlaps with provisions of the Law on Archives.
1017
 It is worth 
noting that the legislation of 20 member states in WIPO’s survey includes limitations 
and exceptions permitting certain other institutions to engage in such acts. Such 
institutions may encompass museums, galleries, schools, universities, other non-for-
profit school-related and educational establishments, research institutions, and even 









 provide privileges for both libraries and archives. Therefore, Vietnam 
should extend the subject of limitations and exceptions to the archiving institutions 
mentioned above. 
6.6.3 Limitations and exceptions for persons with disabilities 
Visually impaired people comprise a large proportion of the global population. 
According to the World Health Organization (WHO), more than 161 million people 
worldwide are visually impaired. This includes 37 million persons who are 
considered blind and 124 million persons with ‘low vision’. The WHO also recorded 
that more than 90% of visually impaired persons live in developing countries. In 
addition to those who are visually impaired are large numbers of persons who have 
other disabilities related to reading, including persons with inadequate access to 
reading aids, persons who cannot turn the pages of books, persons who cannot visit 
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libraries, and persons suffering from dyslexia and other learning disabilities.
1022
 In 
Vietnam, the Ministry of Labour Invalids and Social Affairs recorded that 
approximately 5.1 million (7% of the population) are visually disabled people.
1023
  
In promoting human development, it is important that people with disabilities 
have equity of access in order to fully participate in economic, social, and political 
life. People with disabilities have ‘the right to freedom of expression and opinion, 
including the freedom to seek, receive and impart information and ideas on an equal 
basis with others’, 1024 as well as to ‘enjoy access to cultural materials in accessible 
formats’.1025 
In order to ensure access equity, copyright law must not constitute an 
unreasonable or discriminatory barrier to access to cultural materials by persons with 
disabilities. This means that there need to be provisions of limitations and exceptions 
that provide for people with disabilities. Similar to almost all countries in the world, 
Vietnamese copyright limitations and exceptions allow users to transcript cultural 
work into Braille or other languages for the blind without consent or payment to the 
copyright owner.
1026
 This shows great progress in comparison with the Civil Code 
1995
1027
 and many other developing countries.
1028
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Economy’, Brussels, COM (2008) 466/3 <http://www.keionline.org/content/view/215/1>. 
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However, the limitations and exceptions for the benefits of disabled persons are 
restricted to the blind, rather than other disabled persons. Although a large number of 
persons are visually impaired, there are some other disabilities related to reading; 
namely, persons with inadequate access to reading aids, persons who cannot turn the 
pages of books, persons who cannot visit libraries, and persons suffering from 
dyslexia and other learning disabilities.
1029
 Such persons also have high demand for 
access to knowledge via accessible formats such as the DAISY format, Braille, audio 
recordings, and refreshable Braille display (RBD). These people are excluded from 
the application of limitations and exceptions. Meanwhile, the other disabled, such as 
deaf persons, are not included in the limitations and exceptions. The US
1030
 and 
Chile’s1031 limitations and exceptions provide privileges for both the blind and other 
persons with disabilities. 
 In addition, there is a limitation and exception provision for importation for 
personal purposes that the blind can rely on, but only one copy is allowed. 
Unfortunately, the majority of the blind in Vietnam are living under the subsidy of 
the government and other charitable organisations. They are rarely able to afford to 
import copyrighted works for themselves. There is also the fact that in spite of 
having a lot of local book publishers, none of them have provided books for the 
blind.
1032
 The reason is that the production of such books is costly, while the 
customers of these products are few and have modest budgets. Worldwide, it is 
estimated that 5% of published books are available for visually impaired persons. 
This figure is less in developing countries due to the existing restrictions in global 
copyright norms regarding the import and export of works created without the 
authorisation of copyright owners.
1033
 The statistics show that books for the blind in 
Vietnam have met around 60% of the demand and most of them are textbooks for 
compulsory education, not monograph books or entertainment works.
1034
 Importation 
is a good idea in this circumstance. It is possible to resolve the problem if companies, 
organisations, the blind schools, or the government are allowed to import such books 
under the privileges of limitations and exceptions. However, they are not entitled to 
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do so under current law. Therefore, the law reform should add a provision to allow 
organisations that assist people with disabilities to import works for disabled people. 
Extending privileges for disabled people does cause loss of revenue for the 
copyright owner, because the copyright could otherwise authorise their works with 
licensing fees. However, this exception is justified by the social benefit as ‘increased 
access for disabled persons allows them to participate more fully in the cultural life 
of their society and become more productive citizens’. 1035  Increasingly, disabled 
people suffer disadvantages in participating in society, so they should be granted 
access to materials to encourage their involvement in economic, political and social 
life. Supporting access to copyright works for disabled people can cause some harm 
to the copyright owners from the loss of licensing revenue, but the harm suffered is 
justified by fulfilling social and cultural policy goals.
1036
 Access helps to educate and 
improve the skills for disabled people so they are able to participate in the 
community as well as be self-sufficient. These skills might reduce the government’s 
burden in subsidising people with disabilities. Therefore, sacrificing the interest of 
the copyright owner to for the benefit of society is necessary. It will improve 
education and participation and encourage equality in society. Coming back to the 
third step of the three-step test of the Berne Convention, which assesses the balance 
between the interests of copyright owners and users, the prejudice to the owners by 
the usage proposed for disabled persons may be substantial or material, but it is not 




Furthermore, Vietnam has not ratified the Marrakesh Treaty to Facilitate 
Access to Published Works for Persons Who are Blind, Visually Impaired, or 
Otherwise Print Disabled (so-called Marrakesh Treaty),
1038
 so it does not take 
advantage of global knowledge-sharing for the blind. It is said by the World Blind 
Union that ‘this was the first IP treaty benefiting public interest rather than the 
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 Samuelson, Ibid p.17. 
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 Sam Ricketson indicated that the interpretation to be adopted in the third step is that ‘unreasonable 
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1038
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interest of rights holders’.1039  The Marrakesh Treaty allows accessible copies of 
books to be shared across national borders. It also allows the blind to access books 
directly over the internet, dramatically decreasing the administration cost of 
providing access to people in developing countries. By doing so, it increases the 
ability of people in developing countries to access global knowledge resources.
1040
 
Digital technologies help to digitalise the world’s books into a form called ‘book 
famine’ that is accessible to the blind. By accession to the Treaty, Vietnam can bring 
massive information and knowledge to the blind and help them fully participate in 
the society. ‘Signing costs nothing, but is the first step in providing massive benefits 
to people with print disabilities’.1041 Therefore, it would beneficial for Vietnam, as a 
developing country where many people are print-disabled and a tremendous number 
of books accessible for the blind are imported from overseas, to sign this Treaty. 
However, Vietnam has not yet signed the Treaty.
1042
 If Vietnam does not sign the 
Treaty, it will lose the opportunity to take advantage of the global knowledge-sharing 
network. Moreover, the Treaty requires the ratification or accession of at least 20 
nations to enter into force.
1043
 The accession of Vietnam may contribute to a great 
movement for the Treaty. 
6.7 CONCLUDING REMARKS 
The chapter illustrated that current Vietnam copyright limitations and 
exceptions are more restrictive than ever before. They lack numerous important 
limitations and exceptions that facilitate innovation and development. Moreover, the 
fair dealing approach of the current copyright law cannot adapt to rapid changes in 
the digital economy. The scope of substantial copyright limitations and exceptions 
are limited. Therefore, it is necessary for Vietnam to pursue the policy of extending 
the scope of copyright limitations and exceptions in order to accommodate the high 
demand for access and the public interest.  
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The chapter then suggested recommendations for limitations and exceptions in 
Vietnam. First, Vietnam should remove the three-step test from legislation, as the 
insertion of the test into law creates a double test for limitations and exceptions. 
Second, and most importantly, Vietnam should adopt fair use in its copyright law, as 
it is flexible, adaptable and certain and can address access issues emerging in 
Vietnam in the digital age. The current fair dealing approach is too scant to adapt to 
rapid changes in digital technologies and social life. Vietnamese courts are able 
extend the scope of limitations and exceptions for private use, parody or satire, and 
reverse engineering of computer programs under the fair use doctrine. Fair use will 
work well in Vietnam, because precedent has been recognised. Furthermore, judges’ 
IP knowledge has been increasing. However, some problems of the fair use’s 
adoption are recognised, such as the source of case law and the conflicts of fair use 
with other legal fields. Third, Vietnamese copyright law should expand the scope of 
limitations and exceptions for educational purposes, because current limitations and 
exceptions for educational uses are limited in comparison to conditions and needs: 
they do not embrace self-study or distance learning circumstances. New limitations 
and exceptions for those circumstances must be added into legislation. The one-copy 
reproduction rule of educational materials for teaching creates difficulties for 
teachers in delivering educational materials to students, so it must be removed from 
law. In addition, the high cost of importation of educational materials caused by the 
impractical implementation of the Berne Appendix prevents the nation from 
achieving access to advanced knowledge from industrial countries. Moreover, 
Vietnamese teachers and students have elected to use illegal photocopies to gain 
access to educational materials, rather than buying them or negotiating licences from 
copyright owners, as this is time-consuming and expensive. Hence, Vietnam should 
introduce compulsory licences to resolve this issue. Next, Vietnamese minority 
ethnic groups are confronted with shortages of works translated into their own 
languages for educational purposes due to the absence of limitations and exceptions. 
Therefore, it is a good idea to add an exception for the translation and distribution 
into minority ethnic group languages. At the international level, Vietnam should 
actively engage in group discussions about issues that relate to benefits of developing 
countries, especially putting pressure on WIPO to review compulsory licensing 
schemes for developing countries towards more practical levels, so that Vietnam can 
receive less expensive advanced knowledge from industrial countries. Fourth, the 
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scope of limitations and exceptions for libraries needs to be broadened, because 
current limitations and exceptions provide libraries with limited privileges. The 
restriction of one copy of a reproduction impedes librarians in preserving cultural 
works. The prohibition on reproducing and disseminating copies to the public 
discourages librarians from providing service for the high knowledge demand of 
patrons. The prohibition of digitalising and distributing works to the public prevents 
libraries from improving their service through interlibrary lending and 
distance/digital libraries. Moreover, the current privileges provide for libraries only, 
not other archives, while many archiving organisations are involved in preservation 
activities. Therefore, it is suggested that the legislation remove the one-copy rule for 
preservation or replacement, and allow libraries to reproduce and disseminate copies 
to users and other libraries to digitalise works and communicate to users and other 
libraries in digital forms, and extend the privileges to other public archiving 
organisations. Last but not least, limitations and exceptions for people with 
disabilities have to be extended to ensure equal access across society. Current 
limitations and exceptions are only afforded to the blind, not other types of 
disabilities, such as visually impaired or deaf people. Such a restrictive scope 
constrains innovation and development; thus, it calls for reform by expanding the 
privilege to people with other disabilities. Additionally, Vietnam should allow 
organisations that assist people with disabilities to import works for disabled people. 
Furthermore, Vietnam should join the Marrakesh Treaty for the blind to take 
advantage of the international knowledge-sharing network. 
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Chapter 7: Conclusion and Future Work 
The crucial issue for developing countries [Vietnam] is getting the right balance between protecting 
copyright and ensuring adequate access to knowledge and knowledge-based products. It is the cost of 
access and the interpretation of ‘fair use’ or ‘fair dealing’ exemptions that are particularly critical for 
developing countries [Vietnam], made more so by the extension of copyright to software and to digital 
material. These issues need to be addressed to ensure developing countries [Vietnam] have access to 
important knowledge-based products as they seek to bring education to all, facilitate research, improve 




7.1 SYNTHESIS OF THE THESIS 
This thesis set out to argue how to create pragmatic limitations and exceptions to 
copyright to encourage innovation and development in Vietnam in the digital age. This main 
argument has been addressed through research questions and the construction of the argument 
proceeded in four stages. The first stage (Chapter Two) commenced with the recognition of 
the research gap and that Vietnamese copyright law is imbalanced and inappropriate for the 
conditions and needs of the country. This impacts on innovation and development. However, 
there has been nothing done in literature to solve this problem. The thesis then argued that 
innovation and development is good for people, and should be encouraged. The 
encouragement of innovation and development requires the facilitation of knowledge access, 
because knowledge is a unique resource of human welfare. The argument then developed the 
notion that knowledge access is restricted by copyright protection which impacts on 
creativity. Copyright protection has been recognised globally since the eighteenth century. 
This thesis asserts that stronger copyright protection over time might reduce innovation and 
development, and suggests that copyright laws should be balanced between the rights of 
owners and users. This balance is even more important for fostering innovation and 
development in Vietnam as a developing country, because this country requires broad access 
to advance growth and to improve human quality of life.  
The second stage (Chapter Four) demonstrated the theory of the role of copyright 
limitations and exceptions in promoting innovation and development. This chapter 
highlighted that copyright limitations and exceptions create space for greater production, as 
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well as providing knowledge access for the public to improve human capabilities. The third 
stage of the thesis (Chapter Five) examined the international law that restricts Vietnam from 
introducing limitations and exceptions: the three-step test and the related provisions of the 
Berne and beyond. It was shown that international law provides flexibility for nations to craft 
their own limitations and exceptions; therefore, Vietnam would be able to compose flexible 
limitations and exceptions like those in the US’s fair-use style. The final stage (Chapter Six) 
attempted to analyse the shortcomings of current Vietnamese limitations and exceptions that 
constrain knowledge access. This identified that the fair dealing approach is likely to be 
inadequate to address the high access demand, and that current limitations and exceptions are 
too narrow. The conclusion reached was that Vietnam should amend its laws toward 
broadening the scope of limitations and exceptions, adopting fair use, and expanding access 
for education, libraries or archives, and for people with disabilities.  
This final chapter summarises the main arguments of the thesis. It then highlights the 
findings as a significant contribution and concludes with a set of unanswered questions where 
future work will be required. 
7.2 SUMMARY OF MAIN ARGUMENTS OF THE THESIS 
This section briefly summaries the arguments that have been discussed at length from 
Chapter Two to Chapter Six of the thesis. Research questions have been answered throughout 
the arguments. 
7.2.1 The context of Vietnam and its copyright 
Chapter Two argued that Vietnam has a high demand of access to knowledge due to 
rapid economic growth. The impact of Confucianism ideologies in addition to the influence 
of French civilisation has created a tremendous desire for achieving knowledge in the 
Vietnamese people. To promote innovation and development, Vietnam needs scientific 
knowledge that is currently mostly accumulated in written forms protected by copyright law. 
Therefore, Vietnam needs considerable access to copyright works. Moreover, its politics, 
legal conditions, and Confucianism ideals favour providing priority access to the public. A 
flexible copyright law system that provides broad access for the public is expected to align 
with all of these aspects. However, the Vietnamese copyright law system does not align with 
this argument. This thesis argues that Vietnam’s copyright is currently favoured towards the 
copyright owner, while paying little attention to limitations and exceptions to copyright, 
making the copyright system imbalanced. Consequently, Vietnamese citizens face challenges 
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in accessing copyright material for greater production and building capabilities. It is 
necessary for the country to re-balance its copyright law by expanding the scope of copyright 
limitations and exceptions.  
7.2.2  The relationship between access to knowledge, innovation, development, and 
copyright. 
Chapter Two argues that knowledge access is the determinant of innovation and 
development. Access to knowledge is desirable by all citizens for creative activities, as well 
as enhancing human capabilities, because knowledge is a unique resource of human welfare. 
Knowledge begets innovation, as people need access to knowledge to learn and create. 
People also need access to obtain knowledge in economics, law, geography, relationships, 
personalities, health, literacy, art, history, and politics in order to empower themselves to 
improve their freedom, participation, education, emotions, senses, and other choices. 
Therefore, promoting innovation and development means the facilitation of knowledge 
access. 
However, people are often not willing to share their knowledge, as they are afraid that 
they will receive nothing if it is distributed, and it is impossible to stop other people from 
using it. The nature of knowledge as a public good is non-excludable, so this fear is 
understandable. Copyright protection contributes an external force to encourage authors or 
innovators to distribute their knowledge by granting them exclusive rights within a limited 
time to control or monopolise their work in order to benefit from it.  
Copyright has been recognised as playing an important role in determining whether 
knowledge is shared widely for the benefit of all, or controlled and monopolised for the 
benefit of few. It provides incentive for authors to invest in the production of works through 
the temporary monopoly of authors over their production. Nevertheless, the monopoly 
prevents the public’s access, as the copyright owner erects walls such as licences, royalties, 
technological protection measures, and civil and criminal liabilities. If merely used as a 
protection tool, copyright impedes the knowledge flow in the community. Copyright is not 
only a protective means for the author; it is actually a social contract between authors and 
users. It provides limitations and exceptions to ensure the public’s access and facilitates the 
flow of knowledge within society at the same time. Therefore, how copyright deals with two 
sides of the contract decides the availability of knowledge. A balanced copyright system, as 
emphasised in this thesis, is the best way to support access to knowledge and the incentive of 
production. 
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7.2.3 Unbalance copyright harms innovation and development in developing countries 
The history of copyright law shows that the copyright system is currently unbalanced 
and hurts innovation and development. Copyright protection has increased globally – both 
vertically and horizontally – while limitations and exceptions to copyright, the other side of 
the social contract, are limited. A rapid global expansion and upward harmonisation in the 
last two decades have made copyright protection overly strict. In contrast, the global 
community has been blind to the importance of limitations and exceptions, as little movement 
has been witnessed from the international community.  
 Too much protection is hurting innovation and development in developing countries. 
Pushed by developed countries in the name of harmonising global trade, copyright protection 
is overly strong, while limitations and exceptions are forgotten by law-makers in developing 
countries. This is problematic, as such nations have a high demand for knowledge access to 
increase development. Developing countries are net importers of cultural works, but are 
living under low levels of social and economic development. They desire knowledge, but 
have tight financial budgets. Overly strong copyright protection increases knowledge prices, 
because copyright administration and licensing fees evolve. Innovation and development are 
thus hindered. While change at the international level is not feasible, developing countries 
should consider constructing proper limitations and exceptions to re-balance the copyright 
system. Doing so facilitates knowledge access and promotes innovation and development. 
7.2.4 Limitations and exceptions can facilitate innovation and development 
The research questions regarding the role of limitations and exceptions in facilitating 
innovation and development were answered in Chapter Three. Through the literature review, 
the range of important impacts of limitations and exceptions in connection to innovation and 
development were determined. Limitations and exceptions create space for the public to 
access cultural expression for greater production. At the same time, they provide ‘start-up 
capital’ for innovators, encourage the entrepreneur to invest in risky innovations, and create 
new markets for technology companies, as well as repairing market failure for the purpose of 
market efficiency. This in turn spurs creativity. At the same time, limitations and exceptions 
enhance human development by putting in place strong supports for freedom of expression, 
which is the core element required to build and promote a democratic society. They open 
gateways for the public to access knowledge for learning, research, and communication, 
create more opportunities for the public to enjoy cultural products, and help humans to 
preserve, enrich, and share cultural knowledge. 
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Among various limitations and exceptions, this thesis mainly focused on the substantial 
limitations and exceptions that could have a significant impact on innovation and 
development. Therefore, this thesis limits its scope within limitations and exceptions to fair 
use or fair dealing (which contain private use, quotation, parody or satire, and reverse 
engineering of computer programs) for libraries or archives, for education, and disabled 
people, though the author acknowledges that all limitations and exceptions can improve 
innovation and development to some extent.  
7.2.5 International law on limitations and exceptions 
International rules on limitations and exceptions were first stipulated by the Berne 
Convention and then repeated by the TRIPS Agreement and many other conventions. Chapter 
Five argued that the international law leaves much freedom for nations to tailor limitations 
and exceptions in their domestic laws. The most important provision of the international 
copyright law is the three-step test. The three-step test was regulated to limit the scope of 
limitations and exceptions in domestic law. However, the test is extremely abstract and no 
formal interpretation is provided, which has led to diverse interpretation. It is subject to the 
interpretations of the WTO Panel in the Section 110 (5) case; namely, a policy-based 
approach and a balanced approach. Regardless of the diversity of its interpretations, the 
norms of the test are general and flexible, because it was originally intended to be sufficiently 
vague to cover the gamut of national exceptions that already existed in domestic laws. Thus, 
the test leaves room for countries to adopt open-ended limitations and exceptions. The test 
offers countries much latitude in interpreting their own conformity. They determine their own 
limitations and exceptions in compliance with their own conditions and needs, as long as the 
limitations and exceptions are predictable. The flexibility of the test can be open-ended like 
the fair use style of the US, because the four factors of fair use are flexible, yet predictable. 
Apart from the three-step test, the Berne mentions some specific limitations and 
exceptions – namely quotation, and limitations and exceptions for teaching and information 
purposes. Berne requires nations to regulate the right to quote as mandatory, and this implies 
that the minimum level of limitations and exceptions is quotation. Therefore, the freedom of 
nations in introducing limitations and exceptions is from quotation up to open-ended fair use. 
Apart from that, no specific requirement is set out, which leaves nations free to craft their 
own limitations and exceptions, as long as they comply with the three-step test. 
The Appendix added into the Berne Convention was created for the benefit of 
developing countries by providing compulsory licences for translation and reproduction. 
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However, this thesis found that the Appendix has never been used in practice, due to the 
complicated, time-consuming, and expensive requirements needed to obtain these licences. 
The Appendix has done nothing to help developing countries expand their ability to access 
knowledge from the developed world. 
7.2.6 Backward limitations and exceptions in Vietnam threaten innovation and 
development 
By investigating its law and the reality, this thesis explored that Vietnam has been 
going in the wrong direction, as its limitations and exceptions keep various restrictions in 
place. The verbatim inclusion of the language of the Berne three-step test in its law, the same 
mistake made by Australia, makes the law unclear. Moreover, it creates a double test for 
limitations and exceptions, as in Brazil. Additionally, the adoption of the rigid fair dealing 
approach has constrained the country in keeping up with the rapid changes of digital 
technologies and social life, as this approach is too scant to adapt to new social 
circumstances. The exhaustive list of limitations and exceptions has been not able to extend 
the scope of limitations and exceptions for private use, parody or satire, and reverse 
engineering of computer programs. Furthermore, substantial limitations and exceptions 
contain tremendous shortcomings. Limitations and exceptions for educational uses do not 
embrace self-study or distance learning circumstances. The one-copy reproduction rule for 
educational materials creates difficulties for teachers in the delivery of educational materials 
to students. The high cost of importation of educational materials caused by the impractical 
implementation of Berne Appendix has also constrained the nation from achieving advanced 
knowledge from industrial countries. Vietnamese teachers and students have therefore elected 
to use illegal photocopies to gain full access to educational materials, rather than buying them 
or negotiating licences from copyright owners, as this is time-consuming and expensive. 
Next, Vietnam minority ethnic groups are confronted by a shortage of works translated into 
their own languages for educational purposes, due to the absence of limitations and 
exceptions. Moreover, libraries are struggling with copyright issues, as limitations and 
exceptions provide them with limited privileges. One copy or reproduction again impedes 
librarians from preserving cultural works. The prohibition of reproducing and disseminating 
copies to the public discourages librarians from providing service for the high knowledge 
demand of patrons. The prohibition on digitalising and distributing works to the public 
prevents libraries from improving their service through interlibrary lending and 
distance/digital libraries. Moreover, the current privileges provide for libraries only, not other 
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archives, while many archiving organisations are involved in preservation activities. 
Limitations and exceptions for people with disabilities only reach the blind, not other types of 
disabilities, such as the visually impaired or deaf. Vietnam has not ratified the Marrakesh 
Treaty for the Blind yet, so it cannot take advantage of the limitations and exceptions 
regulated in this Treaty. Such a restrictive scope of Vietnam’s limitations and exceptions 
certainly constrains innovation and human development; thus, it calls for reform by 
expanding the scope of limitations and exceptions. 
7.2.7. Appropriate limitations and exceptions enables more access to knowledge for 
innovation and development 
It is high time for Vietnam to implement appropriate limitations and exceptions to its 
copyright law in order to help the county facilitate innovation and development. Vietnam 
should pursue broad and flexible limitations and exceptions, because it enables the country to 
acquire more knowledge for greater production and human progress. As a developing 
country, there is a significant knowledge gap between Vietnam and the developed world, so 
accessing knowledge to develop is vital. Also, due to the shortage of knowledge to improve 
skills for its workforce, Vietnam needs a broad scope of limitations and exceptions to provide 
more rights for students, teachers, libraries and educational institutions to access to copyright 
works. Furthermore, the culture and history of the country would support the implementation 
of broad limitations and exceptions into law to obtain and share knowledge.  
The most important suggestion of this thesis is that Vietnam should introduce fair use 
into its copyright law. This approach is flexible, adaptable and certain. It will bring more 
opportunities for the public to actively access copyright works. Introducing fair use in its 
legislation helps the Vietnamese people more chances to improve freedom of expression, and 
to access education and resources for greater productivity. Additionally, adopting fair use will 
not heavily impact on the interests of copyright owners, because fair use complies with the 
three-step test of the Berne Convention. Vietnam will confront some problems when 
implementing fair use, such as the application of the doctrine into the civil law system, the 
shortage of case law, and the judges’ IP knowledge. However, these problems outweigh the 
benefits as demand for knowledge access and the need for innovation and development is 
urgent. Therefore, Vietnam should provide fair use into legislation but should carefully 
implement it so it can work effectively.  
Next, Vietnam should expand the scope of limitations and exceptions to copyright for 
education, libraries and people with disabilities. The fair use approach does not cover 
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everything; countries have to construct other limitations and exceptions around fair use to 
support the legitimate uses of copyright works. In the future, to obtain economic 
development, Vietnam needs to focus on equipping its workforces with skill-incentive, non-
manual jobs. In order to do that, Vietnam needs to train its workers using modern teaching 
methods, curriculum and contents. Providing more support for the educational sector through 
copyright limitations and exceptions will help the country solve this problem. Furthermore, 
making libraries more attractive is important to improve education, enjoyment, and 
participation, which are key factors of human development. Therefore, expanding the 
limitations and exceptions for libraries will allow for increased access rights to copyright 
works and enable better services to be provided to the public. Last but not least, expanding 
copyright limitations and exceptions for disabled people – not only the blind but also to other 
disabled people – is necessary to ensure equal opportunity in access to knowledge for the 
population. Such access helps disabled people to be more educated and skilled. 
Extending the scope of copyright limitations and exceptions in Vietnam will not harm 
the interest of the copyright owner. The extension must be designed based on the three-step 
test. Fair use will be introduced in a way that allows the courts and users to evaluate the 
interest of the copyright owners to ensure that a particular use ‘does not unreasonably 
prejudice the legitimate interests of the author’. 1045  The extension of limitations and 
exceptions for education and libraries benefits the interests of copyright owners when it 
applies compulsory licences for educational uses that create royalties for copyright owners. 
Therefore, expanding the scope of limitations and exception is a good option. It benefits 
innovation and development and re-balances the copyright law system. 
7.3 SUMMARY OF THE FINDINGS  
This thesis found that Vietnam, like other developing countries, has a high demand for 
knowledge access, but is confronted with a shortage of financial and knowledge resources. 
Furthermore, knowledge is mostly accumulated in industrial nations. A proper policy to 
facilitate knowledge transfers from industrial nations to Vietnam and encourage sharing 
knowledge within the country could empower the competitive position of the country and 
increase quality of life for all citizens. The overly strong copyright protection forced by 
international standards cannot encourage knowledge access. Vietnam should move towards 
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broad or flexible limitations and exceptions to facilitate knowledge access to improve 
education and health, and enrich the culture, politics, and enjoyment of its citizens. 
In order to construct a broad scope of copyright limitations and exceptions, Vietnam 
should remove restrictions existing in current limitations and exceptions. In particular: 
 Vietnam should remove the three-step test from legislation to ensure the laws are 
clear and flexible. 
 Vietnam should adopt the fair use doctrine in its limitations and exceptions. Fair 
use can fix the issues emerging in the digital age. It is flexible, adaptable and certain; 
therefore, it can accommodate circumstances of time-shifting, format-shifting for private use, 
parody or satire, and reverse engineering currently missing in copyright law. Its flexibility 
will help the courts to react promptly to new circumstances. Fair use will work well in 
Vietnam because precedent has already been recognised as a source of law. Moreover, 
judges’ IP knowledge has increased.  
 More limitations and exceptions for educational uses must be inserted into 
copyright law: (1) limitations and exceptions for self-study and distance learning must be 
added into legislation; (2) the one-copy reproduction rule of educational materials for 
teaching must be removed from the law; (3) compulsory licences should be introduced so that 
teachers and students can use or reproduce entire textbooks, articles, course-packs, and other 
educational materials for a small payment, instead of using illegal photocopying shops; (4) 
Vietnam should add an exception for translation and distribution into minority ethnic group 
languages to ensure equality between ethnic groups in acquiring knowledge, and to improve 
the living conditions of minority ethnic groups. 
 Copyright exceptions for libraries and archives should be updated to better enable 
preservation and other legitimate uses in accordance to keep pace with rapid technological 
change. Copyright law should: (1) remove the one-copy rule for preservation or replacement 
and enable to some extent reproduction of copies of copyright materials for preservation and 
security; (2) allow libraries to reproduce and disseminate single copies of small portions of all 
types of works, regardless of format, for legitimate purposes such as scholarship, research, 
study, or upon the request of users or other libraries, and digitalise works and communicate 
with users and other libraries in digital forms; (3) extend these privileges to other public 
archiving organisations, such as museums and public galleries; (4) search and preserve 
collections of publicly available online content based on the needs and interests of local 
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communities and make them available to users; (5) convert the format of works when the 
equipment for retrieving the work is obsolete and the copyright owner has not distributed the 
work in the newer format. 
 Vietnam should expand privileges to all disabled people, not only the blind, as at 
present. Moreover, Vietnam should allow organisations that assist people with disabilities to 
import works for disabled people. Vietnam should also join the Marrakesh Treaty for the 
blind to be able to take advantage of the international knowledge-sharing network. 
 At the international level, Vietnam should actively engage in group discussions 
relating to developing interests, especially putting pressure on WIPO to review compulsory 
licensing schemes for developing countries to make them more practical, so that Vietnam can 
purchase advanced knowledge from industrial countries at less expensive prices. In reality, 
access to books and learning material for education and research in developing countries, 
including Vietnam, remains a real problem due to the high cost of imported books and limited 
access to overseas internet-based resources. Likewise, libraries, which play a key role in 
supporting research and ensuring access to books, journals, and online material, are in a poor 
state. Most of them cannot afford to buy new books and gain access to online resources due 
to expensive royalty rates. The limited compulsory licensing schemes for developing 
countries have not been effective, as they do not support a reduction in the high cost of 
royalties, which is important in developing countries. Therefore, further reforms are needed 
to ensure that developing countries are able to enjoy greater freedom to fulfil their 
educational needs. Doing so will improve social and economic development. 
 Vietnam should immediately join with Chile, Brunei, Malaysia, and other 
developing countries to vote for a broad scope of limitations and exceptions in the proposal 
of TPP. The negotiations of TPP are ongoing, so Vietnam should take action before it 
becomes too late. Leaks of TPP on copyright limitations and exceptions reveal that the US 
and other developed countries want to put more restrictive limitations and exceptions in 
place, so as a member of the agreement, Vietnam must say no. 
7.4 FUTURE WORK 
Copyright limitations and exceptions play an important role for developing countries 
such as Vietnam, as they are vital strategic and doctrinal means to facilitate innovation and 
development by providing citizens with the basic tools to engage in intellectual endeavours 
and to participate in the global knowledge economy. The task of constructing a proper set of 
 Chapter 7: Conclusion and Future Work 232 
copyright limitations and exceptions for innovation and development in developing countries 
has received increasing attention from policy-makers, as well as the public. Much hard work 
has been undertaken to make sense of introducing a broad set of copyright limitations and 
exceptions for developing countries. This thesis has been successful in adding to copyright 
literature recommendations for constructing a broad set of copyright limitations and 
exceptions for Vietnam. 
The most crucial challenge addressed by this thesis was to develop a new approach for 
limitations and exceptions in Vietnam, which is the fair use doctrine. This thesis has 
attempted to make the argument that fair use is the best option for Vietnam in the digital age. 
In order to successfully adopt fair use, much work remains to be done on the continued 
refinement of how the fair use provision should be stipulated in Vietnamese copyright law. 
Further analysis is needed to refine the ways to introduce the fair use doctrine so that it makes 
sense in Vietnamese languages. It needs to be abstract, but certain enough to be understood 
by the courts and ordinary people. Investigating the languages of the US fair use style needs 
to be associated with an understanding of Vietnam’s culture and conditions, as verbatim 
repetition of the US fair use language will not bring success for Vietnam, as shown by the 
lesson of the three-step test in Vietnamese legislation. Moreover, adopting the fair use 
approach in Vietnam will lead to a change in the approach of limitations and exceptions from 
inflexible to flexible. More research should be undertaken to clarify which related legal 
provisions in Vietnamese law should be amended to comply with fair use. 
The thesis has discussed the issues that can impact on the operation of limitations and 
exceptions in practice; namely, the use of licensing contracts overriding copyright limitations 
and exceptions, and the use of TPMs to exclude or restrict the use of copyright limitations 
and exceptions; however, such issues are not demonstrated in this study and are in need of 
further investigation.  
In addition, Chapter Four of the thesis indicated that special limitations and exceptions 
for developing countries under the Berne Appendix have been of little benefit to developing 
countries; therefore, it is open to an ongoing process of critique and refinement as to how to 
amend compulsory licensing schemes to make them more practical for developing countries. 
If such schemes are impractical, what are the alternative solutions to solve the access 
problems in developing countries at the international level?  
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Ongoing research should be required for all copyright regulation at the international 
level, as the world has undergone profound changes in recent years, especially with the 
spread of the internet and digital technologies, while international copyright law has done 
little to keep up with these changes. It is worth repeating the words of the President of Russia, 
Dmitry Medvedev, who recently said: 
Digital technologies and global information networks have made a real breakthrough in information 
accumulation and exchange. The old principles of intellectual property protection established in a 
completely different technological context do not work any longer in an emerging environment, and, 
therefore, new conceptual arrangements are required for international regulation of intellectual 
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Appendix  




Purposes/Intent Provisions Descriptions 
Freedom of Expression 
or Creation 
Art. 25 (1)(b): Quotation for 
commentary or for illustration 
It is acceptable to make a 
reasonable quotation of works 
without alteration of their contents 
for commentary or for illustration 
in one’s own works. 
The question of how much of a 
quotation is reasonable is 
determined by two factors: first, 
the recited parts aim merely to 
introduce, comment or clarify 
matter touched upon in his/her 
work, and second, the number and 
essence of parts recited from the 
work used for recitation are not 
prejudicial to the copyright to such 
work and suitable to the nature and 




Art. 25 (1)(c): Quotation in 
articles, journals, broadcast 
programs 
It is permitted to quote from a 
work without alteration of their 
contents for use in articles, 
periodic, journals, radio, television 
programs, and documentary films 
                                                 
1047
 This Appendix is summarised by the author based on the 2005 Law on IP of Vietnam. 
1048
 Article 24(1) of the Decree 100/2006/ND-CP. 
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Art. 26 (1):  Broadcasting 
copyright works or using 
published works for making 
broadcasting program 
(compulsory license) 
The broadcasting organisations are 
able to broadcast copyright works 
without authorisation but paying 
royalties to the copyright owner 
for such uses. Also, entities are 
eligible to use published 
phonograms and video recordings 
to make broadcasts without the 
sanction of copyright owner as 
long as the payment of royalties is 
made.
1049
 If such uses are 
supported by the sponsor, 
advertising or charged money in 
any form, the royalties are 
determined on the basis of the 
agreement between parties 
otherwise on the basis of the 
government’s regulations or the 
judgment of the court. Conversely, 
such uses are not supported by any 
kind of sponsorship; the royalties 
                                                 
1049
 Article 33(1): 
 Cases of use of related rights in which permission is not required but payment of royalties or remunerations is 
required  
1. Organizations and individuals that directly or indirectly use phonograms or video recordings already published for 
commercial purposes in making their broadcasts, which are sponsored, advertised or charged in whatever form, are 
not required to obtain permission but have to pay agreed royalties or remunerations to authors, copyright holders, 
performers or producers of phonograms or video recordings, or broadcasting organizations from the date of use. In 
case no agreement is reached, they shall comply with regulations of the Government or institute lawsuits at court 
under law.  
The Law on IP 2005 art 33(1). 
Organizations and individuals that directly or indirectly use phonograms or video recordings already published for 
commercial purposes in making their broadcasts, which are not sponsored, advertised or charged in whatever form, 
are not required to obtain permission but have to pay agreed royalties or remunerations to authors, copyright 
holders, performers or producers of phonograms or video recordings, or broadcasting organizations from the date 
of use under regulations of the Government.  
The Decree100/2006/ND-CP (21/9/2006) detailing and guiding the implementation of a number of articles of 
the Civil Code and the Intellectual Property Law regarding copyright and related rights, art 35(1) interprets  
‘the direct use of phonograms and video recordings” for commercial purpose in making broadcasts means the 
transmission by broadcasting organizations of such phonograms or video recordings by wire or wireless means, 
including the transmission by satellites or in digital environment. The indirect use of phonograms and video 
recordings means the relay or retransmission of transmitted broadcasts, or putting of broadcasts in digital 
environment on air.’ 
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are calculated on the ground of the 
government’s regulations.1050 
Private Use Art. 25(1)(a): Self-reproduction 
(uncompensated use) 
Individuals are only allowed to 
reproduce one single copy of the 
work for purposes of either 
scientific research or teaching, but 
the use must be non-commercial. 
Art. 25 (1)(k): Importation for 
personal use 
(uncompensated use) 
Individuals can import copies of 
others’ works for personal use. 
The condition for such importation 




Person with disabilities Art. 25 (1)(i): Translation of the 
work into Braille or the like 
(uncompensated use) 
It is not a copyright infringement 
to make a copyright work 
available to the blind in an 
accessible form such as 
transcription into Braille. 
Educational purposes Art. 25 (1)(a): Self-reproduction Individuals are only allowed to 
reproduce one single copy of the 
work for purposes of either 
scientific research or teaching.  
                                                 
1050
 Regarding the government’s regulations, there is a government document, Decree 61/ND-CD 11/6/2002, 
that stipulates the royalty regime of copyright and related rights. Payments of royalty must ensure the equality of 
interests between authors, copyright owners and users and comply with the social economic situation of the 
country. Moreover, the amount of royalty depends on which group the work belongs to. For example, works 
used in form of publications such as books, poems, cartoons, theatrical and cinematographic scripts are paid 
based on the formula: 
Royalty = % royalty rate x retail price of publications x Quantities of prints 
The payment of remuneration may be made directly to the copyright owner or, where a copyright collecting 
society has been declared as the entity responsible for administering the exercise of rights in a particular 
category of materials, arrangements for the payment of remuneration are made with the collecting society which 
then distributes moneys received to copyright owners. More particularly, through the contracts on transferring 
rights, the copyright and related right owners shall assign their individual rights to the collective management 
organization to represent them in managing and exploiting different rights. These organisations shall license the 
use of works and collect copyright fees to distribute the owners. Currently, there are four copyright and related 
rights collective management organisations: the Vietnam Centre for Protection of Music Copyright (VCPMC), 
the Recording Industry Association of Vietnam (RIAV), the Vietnam Literary Copyright Centre (VLCC) and 
Vietnam Reproduction Rights Organisation (VIETRRO). 
1051
 The interpretation of art 24(2) of Decree 100/2006/ND-CP. 
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(uncompensated use) Only one copy of the work is 
permitted. 
Art. 32(1)(b):  Duplication of 
related rights’ works for 
teaching purposes 
(uncompensated use) 
Duplication of related rights’ 
works for teaching purpose, except 
for performances, phonograms, 
video recordings, or broadcasts 
published for teaching. 
Art. 25(1)(d): Quotation 
(uncompensated use) 
Quotation of the work in schools 
for teaching purpose without 
misrepresenting the authors’ views 
and non-commercial purpose is 
permitted without authorisation 
and payment. 
The term of “schools” comprises 
“all forms are established 
according to the State plans aiming 
at development of the cause of 
education”. 1052  A school, thus, 
could be State (public), people-
funded or private. It could be a 
pre-school, compulsory school, 
college, or university as long as 
having functions of organising 
teaching, studies, and other 
educational activities according to 
educational objectives and 
program to ratify or issue 




Art. 25(1)(g): Directly recording Audio-visual recording of 
                                                 
1052
 The Education Law 2005 (revised 2010), art 48(2). 
1053
 The Education Law 2005 (revised 2010), art 58. 
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and reporting performance for 
educational purposes 
(uncompensated use) 
performances for teaching purpose 
is allowable 
Libraries and Archives Art. 25 (1)(d): Copying a work 
in libraries 
(uncompensated use) 
The libraries are eligible to 
reproduce partly or entirely 
copyrighted works for archiving or 
research, but no more than one 
copy can be made. However, 
libraries are not allowed to 
reproduce and disseminate copies 




Technological Purposes None None 
Public interest or public 
use 
Art. 25 (1)(g): Directly recording 
and reporting performance for 
public information 
(uncompensated use) 
It is not a copyright infringement 
to copy audio-visual record 
performances for the purpose of 
public information 
Art. 25 (1)(e): The use of 
copyright work in the free of 




It is permitted to use dramatic 
works or other type of artistic 
performance without permission or 
remuneration, as long as the use 
occurs during a “mass cultural, or 
public politic campaign activity” 
and no payment is required by the 
organiser of such event. 
 Art. 25 (1)(h): Photographing or 
televising public-displayed 
works 
Everyone is eligible to take 
photographs or broadcast on 
television artistic works displayed 
                                                 
1054
 The interpretation of art 25(2) of Decree 100/2006/ND-CP. 
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(uncompensated use) 
 
in public as long as the purpose of 
the use is to introduce images of 
such works. 
Art. 33 (2): Using published 
phonograms and video 




Any individual and organisations 
are allowed to use published 
phonograms and video recordings 
in their business without the 
consent of the author but they have 
to pay royalties. The use of 
phonograms or video recording in 
business activities means the direct 
or indirect use by organisations or 
individuals of published 
phonograms or video recordings in 
restaurants, hotels, shops, 
department stores, in 
establishments providing karaoke, 
post, telecommunications or digital 
environment services, in tourist, 
aviation, mass transit activities, 
and other business or commercial 
activities.
1055
 The amount of 
royalties is determined based on 
the parties’ agreement. If parties 
are not able to reach any 
agreement, the government’s 
regulations or the judgement of the 




                                                 
1055
 The Decree100/2006/ND-CP (21/9/2006) detailing and guiding the implementation of a number of articles 
of the Civil Code and the Intellectual Property Law in regard to copyright and related rights, art 35 (2). 
